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Foster, Fuller,A. D.Joseph attorney general (Stephen senior assistant
attorney general, orally),on the brief and for the State.

Johnson, defender, Concord,M. of onChristopher appellatechief the
orally,brief and for the defendant.

BASSETT, defendant, Eschenbrenner,J. The Patrick his convic­appeals
tions, trial,following jury pattern aggravateda on five counts of felonious

(AFSA), 632-A:2, (2007);III of bysexual assault see RSA two counts AFSA
I(I)acts, 632-A:2, (2007); one count of witnessindividual see RSA and

(2007). argues Superiorsee RSA 641:5 He that the Courttampering,
J.)(Delker, when, upon attempts, requirederred based his recent suicide it

him a trial. that there was noduring allegesto wear stun belt his He
belt, and, therefore, rightsfor him to wear the stun his tomanifest need
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the and Federal Constitutions wereand counsel under Stateprocessdue
Const, V,VI,I, 15;art. U.S. Const. amends. XIV.Wept.violated. N.H.See

affirm.
by theundisputed supportedare or are otherwisefollowingThe facts

AFSA,of twocharged patterndefendant was with six countsrecord. The
acts, count of Thetampering.as individual and one witnesscounts ofAFSA

2013, when,delayed justfor but it wasApriltrial was scheduleddefendant’s
trial, attemptto commit suicide. This was his secondattemptedhebefore

in was moved to the securecustody.while The defendantat suicide
unit, and on a “suicide watch.”placedpsychiatric

aattempts,suicide the trial court heldBecause of the defendant’s
thatsecurity arrangements mightin 2013 behearing regardingJune

Potenza, directorpsychiatrictrial. Dr. Daniel the medicalduringneeded
Corrections,of testified that theHampshire Departmentfor the New

in in the state” forpsychiatric facilityhad been the “most securedefendant
Potenza, itAccording quiteto the defendant had “madeseveral weeks.

and,for clear to kill himself’“looking opportunityclear” that he was [a]
that.” statedproceedthat he to do Potenza“finding opportunity, [would]

treatment,with and thatimprovedthat the defendant’s condition had not
when it asked what measures thepredict might improve.he could not When

trial could take to minimize the risk of harm to the defendant and thecourt
trial, placethe Potenza stated that “the safest forpublic during [the
in atsurroundings psychiatricto be is his current the securedefendant]

unit.”
wardenprisonlaw enforcement officials also testified. The stateSeveral

himself,”“pretty hurtingthe defendant as adamant about anddescribed
“highly somebody... currentlythat it was unusual to have that isexplained

thatprison.” emphasizedon a suicide watch exit the He “the vulnerable
things mightthe is in the courtroom” because thatdefendant]time [for

others,” mayto and be“fairly paperclips staples,seem innocuous like
inattempts prison setting.”and “have been used for serious thedangerous

for unit and the residentialsecurity psychiatricThe chief of the secure
guard “everyunit testified that a checked on the defendant 30treatment

that,minutes,” doctor has not safe toenoughand because felt“[t]he [it]
regular tray...the to have a that can be broken and useddefendant][allow

self[-]harm,” only fingerfor the defendant was allowed foods. Lieutenant
securityRockingham County proposed specificGoff of the Sheriff’s Office

that used in the courtroom. that if thesuggestedmeasures could be She
into the that defendant not“give appearance [the was]court wanted

the defendant should wear a “stun belt” in the courtroom tocustody,”
ineverybody by using stopthe courtroom the stun belt to“protect [the

actions.”defendant’s]
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A stun a prisonerbelt is form of restraint that placedis around the
midsection,defendant’s generallyand is worn under the defendant’s

so that itclothing readilyis not visible to the jury. United States v.
(11thDurham, 1297, 1305 2002).287 F.3d Cir. It by“is controlled a remote

device held aby security official in the courtroom.” Id. at 1301. When
activated, a stun belt delivers a high-voltage throughoutelectric shock the
defendant’s thatbody “may cause incapacitation, pain,severe uncontrolled

urination, weakness,defecation or muscular heartbeat orirregularities
(Nev.State, 1092, 2005).seizures.” Hymon v. 111 P.3d 1098 Although

rare,accidental activations are they have occurred in some instances. See
id.; (9th 2001).1230, 1239Hawkins v. Comparet-Cassani, 251 F.3d Cir. But

(Cal.Mar, 95, 112 2002)Peoplesee v. 52 P.3d “a(noting disturbing number
belts).of accidental ofactivations” stun

At the close of the hearing, the defendant arequested continuance in
order to receive further treatment and to eliminate the need for restraints.

continuance,The trial court granted so,the itexplaining that did in topart,
provide “time the to thoughtful[for make acourt] and clear decision” about

proposed securitythe measures due to the “significant constitutional issues
connected to” them. The defendant subsequently filed a memorandum of

that,law toasserting significantdue the psychological physicaland effects
belt,wearingof a stun “a stun belt would violate Sixth Amendment[his]

I,and Part Article rights15 more than physical restraints.” N.H.See
Const, Const,I, 15;pt. art. U.S. amend. VI.

2013,In November the trial court aheld second hearing regarding
security measures. Potenza testified that the defendant remained in the
secure psychiatric unit on a suicide watch because Potenza had not seen

inenough improvement the defendant’s condition “to make a changestatus
in terms of his precautionary watch.” The defendant expressed concern

— —about what the stun ifbelt visible would imply jury,to the and
contended that the “deleterious psychological effect” of a“wearing weapon
on his body” could affect his toability communicate with counsel and
infringe upon rightshis to counsel and processdue under the andState

that,Federal Constitutions. The defendant also argued given that he had
courtroom,never exhibited orunpredictable disruptive behavior in the the

justified.use of the stun belt was not The defendant sought another
continuance, arguing that his condition could improve with time and
eliminate the need for such security measures.

The State countered that the fact that the defendant had not been
immaterial,indisruptive the courtroom was arguedand that the trial court

should take securitywhatever measures were tonecessary protect every-
courtroom,inone the including the defendant himself. The State contended
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mostto it was “thejury,not be visible thethat, belt wouldthe stunbecause
require.trial court couldthat theintrusive” restraintminimally

continuance,aforrequestthe defendant’strial court deniedThe
improved duringcondition had notthat, the defendant’sbecauseconcluding

withinmonths, likely improve significantlyit “not towaseightthe previous
(1)ruled that: theThe trial court alsoof time.”perioda reasonable

instruments,of“any sharpto kindnot have accessdefendant would
(2)andclips”;binderstaples, paperclips, [and]including pens, pencils,

himself...injuringhis risk ofmental conditions...“given [the defendant’s]
action, aattempt something,”if he doesimmediatethe need to take[and]

that theexplainedThe trial courtmeasure.”appropriatestun was “anbelt
effective, way” to achieveprejudicialleastwas “the moststun belt

circumstances of the case.security under thecourtroom
trial, patterndefendant on one of thejury acquitted theFollowing a the

Thisremaining charges.all of thehim oncharges, and convictedAFSA
appeal followed.

his to duerightsthe trial court violatedargues thatThe defendant
when, in theand Federal Constitutionsand counsel under the Stateprocess

hisneed, duringhim to wear a stun beltrequiredmanifest itabsence of
CONST,CONST, V, VI,I, 15; amends. XIV. Heart. U.S.pt.trial. N.H.See

that threat that thewhen it concluded thethat trial court erredasserts the
the use of the stunduring justifiedtrialmight commit suicidedefendant

thatthat, testimony hearingsat the twogivencounters thebelt. The State
others,and the trial courtdangera to himselfpresentedthe defendant
of a stun belt. firstit ordered the use Wewithin its discretion whenacted

Constitution, rely uponthe andclaims under Stateaddress the defendant’s
Ball, 226,124 N.H. 231-33See State v.only analysis.to aid ourfederal law

(1983).

theproceedings,control its ownjudiciaryof the topower“The
court and theactions of officers of thetheparticipants,conduct of

necessary for a court toabsolutelyis a powerof the courtenvironment
v.administering justice.” Statejoband do its ofeffectivelyfunction

(1983).171, judge ultimatelyThe trial “isLaFrance, 124 179-80N.H.
trial,safe, orderly progressand offor the reasonableensuringresponsible

occasion­maya criminal defendantrestrainingor otherwiseshacklingand
Durham, F.3d at 1303this 287only way goal.”the to achieveally be

omitted). Therefore, with the discretionjudgethe trial is vested(quotation
exists, trialand we review thea for restraintsto whether needdetermine

a for an unsustainablerestraints on defendantimposecourt’s decision to
(1981);Gilbert, 305, 309-11 State121N.H.v.exercise of discretion. State cf.

(2001) ofLambert, 295, unsustainable exercise(explaining147 296v. N.H.
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standard).discretion “To show that trialthe court’s exercise of discretion
unsustainable,was the defendant thebears burden of thatestablishing the

clearlydecision was prejudice Jur,unreasonable to the of his case.”State v.
(2014) omitted).234,166 N.H. 244 (quotation

first Gilbert,We addressed the use of in inrestraints which we
concluded that a criminal defendant a righthas “to in courtappear free of

restraints,”any “maybut be shackled when there is reason to believe that
mayhe try escapeto or that he may pose a threat to the ofsafety people

in the courtroom or if it is necessary to maintain duringorder the trial.”
Gilbert, omitted).121 N.H. at 309 (quotation recognizedBecause we that

sight“the of the inaccused handcuffs alone might interfere with the
presumption innocence,” 310,of the defendant’s id. at we held that “a
defendant should not subjectedbe to physical anyrestraints of kind while
in jury’sthe presence unless there is a showing of manifest need.” atId.
311.

explainedWe that the “trial court should conduct a formal hearing on
the record prior to a view or a trial at which it is contemplated that a

restrained,”defendant is to be observing that “[r]estraints are to be
avoided if possible, but if restraints necessary, theyare should be as
unobtrusive as is possible, asalthough necessaryeffective as is under the

Thus, concluded,circumstances.” Id. we the trial court must balance the.
interests of the inState theprotecting courtroom a defendant’sfrom

againstviolence the interests of a defendant. IfId. the trial court “orders
restraint,such the judge should enter into the ofrecord the case the

omitted).reasons therefor.” Id. at 309 (quotation ‘When visible restraints
imposed, should,are the court unless the objects,defendant sua sponte

juryinstruct the as to the of thepresumption defendant’s innocence and
that such restraints should no onbearinghave the determination of the
defendant’s innocence or atguilt.” Id. 311.

We have not had occasion to address whether the “manifest need”
analysis inarticulated Gilbert should apply to the use of stun belts. Because
the use of stun belts “raises all of the traditional concerns about the

(9threstraints,” Pliler, 897,ofimposition physical v.Gonzalez 341 F.3d 900
2003), joinCir. we those courts that have held that the “decision to ause

stun subjectedbelt must be to at least judicial scrutinythe same close
required Durham,for the imposition physicalof other restraints.” 287 F.3d

omitted); see, Miller, 340,at 1306 (quotation e.g., v.United States 531 F.3d
(6th 2008);Gonzalez, Thus,345 Cir. 341F.3d at 901. we hold that the Gilbert

manifest appliesneed standard to the use of a stun belt and we will review
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to wear a stun belt underthe defendantrequiredecision toa trial court’s
Gilbert, 121 atN.H.standard. Seeexercise of discretionan unsustainable

308-11.

aunwillingan defendant to wear“requiringAdditionally, because
consequences”psychologicalhavemay significanttrialduringstun belt

ainterferingof with defen­a far substantial riskmaythat more“pose
shackles,” Gonzalez, 341than do legto confer with counselright...dant’s

omitted), that stun beltsemphasizeweand brackets(quotationsF.3d at 900
Miller, at (quotation531 F.3d 345rarely possible.”as as“should be used

a is asee, Durham, (“Wearingat 1306 stun beltomitted); 287 F.3de.g.,
to followtheability proceedingsto a defendant’simpedimentconsiderable

case.”); 111Hymon,of hisin the presentationand take an active interest
(“The humiliating anyand shock forreceiving painfulof aat 1098 fearP.3d

threatening likely chills a defendant’sperceivedthat could be asgesture
— move­includingtrial thoseany duringto make movementsinclination

(quotationcounsel.”for effective communication withnecessaryments
omitted)). that, has thejust as the trial courtAccordingly, we hold

the trial courtbyto ensure that a defendant foundresponsibilitycontinuing
trial,the seethroughoutbefore trial remains somentally competentto be

719, (1983),Bertrand, just ongoingas it has the123 N.H. 726 andv.State
trial whether a defendantcontinually duringto reassessresponsibility

trial, Jur,in 166the seemeaningfully participatean torequires interpreter
trial to247, responsibility duringit the ongoingat so too does haveN.H.

denyingof theof a stun belt has the effectwhether the useassess
trial.a fairdefendant

it found thatHere, that the trial court erred whenarguesthe defendant
rise to a manifestgavewould commit suicidethe risk that the defendant

that the use of a stun beltuse of the stun belt. He contendsneed for the
mighta to fear thatby legitimate [he]validated basisonly“could be

courtroom,” added), was noand that there(emphasissuicide in theattempt
or had threatened to dodisrupted proceedinghad a courtevidence that he

that, trial orderFurther, lightin of the court’sarguesthe defendantso.
objects away from thesharp keptand other bewriting implementsthat all

harmto that he woulddefendant, was “no reasonable basis fear”there
that, testimonythe atgivenin The State countershimself the courtroom.

state, and the amount ofpsychologicalthe defendant’shearingsboth about
treatment,for the defendant to receivepermittedthat the trial courttime

received[using]that of the stun beltquestiondemonstrates the“the record
notand that lesser measures wouldnecessary judicial scrutiny,’‘closethe

with the State.agreehave sufficed.”We
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matter,As an initial do not agreewe with the defendant that aonly
history disruptiveof behavior in the justifycourtroom could the use aof

“Astun belt. trial should notjudge be forced to wait until a defendant
carries out his threats of violence before the restraint ofordering the

Woodard, (1981).970, Thus,defendant.” v. 121State N.H. 974 when
deciding whether restraints necessary,are the trial court may properly
consider the defendant’s behavior both inside and outside the courtroom.

Warden, Inst., 1:10-CV-53,See Mizell v. Madison Corr. No. 2011 WL
(S.D.2636836, 27,2011)at *7 that,OhioApr. (requiring before ordering use

belt,of stun the trial court consider “the actions both[defendant’s] inside
courtroom,and outside the as well as his demeanor while court is in

omitted)).session” (quotation

Here, the trial court hearingsheld two over the course of fivemonths
trial,regarding security measures for and heard “substantial evidence

whichupon to base conclusion that[its] the circumstances were so
extraordinary theythat warranted the restraint of the defendant” using a

Gilbert,stun belt. 121 N.H. at 310. Dr. Potenza testified regarding the
specific “method and the circumstances” of the defendant’s suicide at­

—tempts himself,the defendant first hangtried to and cutlater his
noted,As trialjugular. the court one of attemptsthe “involvedsecreting a

sharp instrument. . . into the prison.”
Further, law enforcement officials testified about securitythe serious

concerns raised theby pastdefendant’s suicide attempts expressedand his
Miller,desire to commit suicide. See 531 F.3d at (explaining346 that

opinions of law mayenforcement officers “highlybe relevant to answering
inquirythe ultimate as to whether in anecessary particular[restraints are]

case”). These expressedwitnesses concern about the defendant’s threat to
himself, and described the threat that the defendant’s suicidal ideation
posed to law enforcement public.officers and the The trial court also heard
testimony from Potenza thedescribing fragiledefendant’s mental state and

Woodard,his desire to commit suicide. 121See N.H. at 974 (observing that
psychiatric testimony supported conclusion that restraint was necessary).
Potenza testified that the defendant had “made it clear” that ifquite the

himself,defendant found killany opportunity to he would do so.
Additionally, the trial court had before it a memorandum from the

defendant providing detailed information theregarding significant physi-
ological employingeffects of a stun belt. The trial court also considered the
prejudicial effect of using visible restraints rather than a stun belt. See
Gilbert, 121 N.H. at (emphasizing311 that restraints should be “as
unobtrusive possible, althoughas is as necessaryeffective as is under the
circumstances”). explainingWhen his reasoning decidingfor to use a stun
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inthat, three or four trials”belt, perhapsin “at leastjudgethe trial noted
belt, not tell that thea stun he “coulda had wornwhich defendant

that,trial court explainedon Theanything unusual [him].”had[defendant]
ordinary civilianbecause, cases, was worn “underin the stun beltthose

that anyto an restraintsnothing to indicate observerclothing,” there was
the “leastthat a stun belt wasThe court concludedbeingwere used.

to restrain the defendant.wayprejudicial”

scrutiny” tojudicialtrial court “closegavesatisfied that theWe are
omitted); Gilbert, 121Durham, at see(quotation287 F.3d 1306this issue.

for restraintsorderingtrial court to reasonsprovideat 311 (requiringN.H.
record). exercised itssustainablythat the trial courton We concludethe

for the defendantthat was a manifest needwhen it found therediscretion
trial. The State Constitutionduringa stun belt hisusingto be restrained
Federal Constitution underprotectionmuch as theat least asprovides

(2002)Currier, 203,v. 148 N.H. 207Statethese circumstances. See
I, of theprotectivePart Article 15 is “at least asthat(recognizing

Process of the Fourteenthrights” as the Due Clausedefendant’s
Constitution);of the Federal Stateand the Fifth AmendmentAmendment

Amendment).(1999) (sameMarti, 608, for Sixth Accord­143 N.H. 611v.
the Federal Constitution as we doreach the same result underingly, we

under the State Constitution.

Affirmed.

CONBOY, LYNN, JJ.,DALIANIS, C.J., HICKS, and concurred.and
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