
322

inthat, three or four trials”belt, perhapsin “at leastjudgethe trial noted
belt, not tell that thea stun he “coulda had wornwhich defendant

that,trial court explainedon Theanything unusual [him].”had[defendant]
ordinary civilianbecause, cases, was worn “underin the stun beltthose

that anyto an restraintsnothing to indicate observerclothing,” there was
the “leastthat a stun belt wasThe court concludedbeingwere used.

to restrain the defendant.wayprejudicial”

scrutiny” tojudicialtrial court “closegavesatisfied that theWe are
omitted); Gilbert, 121Durham, at see(quotation287 F.3d 1306this issue.

for restraintsorderingtrial court to reasonsprovideat 311 (requiringN.H.
record). exercised itssustainablythat the trial courton We concludethe

for the defendantthat was a manifest needwhen it found therediscretion
trial. The State Constitutionduringa stun belt hisusingto be restrained
Federal Constitution underprotectionmuch as theat least asprovides

(2002)Currier, 203,v. 148 N.H. 207Statethese circumstances. See
I, of theprotectivePart Article 15 is “at least asthat(recognizing

Process of the Fourteenthrights” as the Due Clausedefendant’s
Constitution);of the Federal Stateand the Fifth AmendmentAmendment

Amendment).(1999) (sameMarti, 608, for Sixth Accord­143 N.H. 611v.
the Federal Constitution as we doreach the same result underingly, we

under the State Constitution.

Affirmed.
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(James Bianco,Association, andof Concord J. Jr.Bianco Professional
brief, orally), and LawA. on the and Mr. BiancoChristina Ferrari Office

(AnnaZimmerman, PLLC, of Manchester GouletManning &of
brief), for the petitioners.Zimmerman on the

(K'. Brooks,Foster, Allen senior assistantJoseph attorney generalA.
the oforally), respondent,on the brief and for the Stateattorney general,

Hampshire.New

CONBOY, of oil into NewimportersThe or distributorspetitioners,J.
J.)(Brown, denyingan of the CourtHampshire, appeal Superiororder

relief thedeclaratory judgment equitable againsttheir for andpetition
affirm.Hampshire.the State of New Werespondent,

(EPA) that owners ofAgency requiresThe Environmental Protection
ability pay cleanuptanks demonstrate their to costsunderground storage

bodily injury property damagefor andcompensate partiesand third
tanks. 40productsout of releases of from their Seearising petroleum

(2014). andHampshire’s Discharge Disposal§280.93 New OilC.F.R.
(ODD Fund), 1988,in is an EPA-approvedFund establishedCleanup

(Supp.RSA ch. 146-Dcomplies requirement.that with the federalprogram
146-D, 1,2014,2014); (repealing chapter July177:1 RSA eff.see Laws

2025). The of the ODD Fund ispurpose

cleanup dischargefinancial for the of oilresponsibilityto establish
in addressingand to establish a fund to be used thedisposal,and

facilities andby underground storagecosts incurred the owners of
discharge disposal,for the of oil andstorage cleanupbulk facilities

partyand for reimbursement for thirdprotect groundwater,to
damages.

RSA 146'-D:1.
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operatesThe ODD Fund as an excess Aninsurance fund. owner of.an
underground storage facility eligibleis to receive reimbursements from the
fund to thatonly the extent costs and damages byincurred the owner

policy 146-D:6,exceed the limits of the owner’s private insurance. RSA III
(amended 2015). Each underground storage facility subjectowner is to a

$5,000 $30,000statutory rangingdeductible from to uponbased the number
owned, $1,500,000.of facilities to a 146-D:6,and reimbursement ofcap RSA

(amended 2015).II, addition,III In the underground storage facility owner
(amended 2015).146-D:6,1must be in withcompliance state law. RSA

The by 146-D:3,ODD Fund is financed a fee upon imported oil. RSA I
(amended 2015). The fee is on apaid per gallon bybasis distributors who

(amended 2015).import 146-D:3,oil into New Hampshire. RSA II The fee
currently is per gallon. $10,000,000,Id. The ODD Fund is atcapped$.015
at pointwhich the fees onlyare “discontinued and reestablished when the

$5,000,000.” 1988,fund’s balance is less than Id. Since when the ODD Fund
established, twice,was fees have suspendedbeen once from December 1996

1998,through July and again from 1999September through December
2000.

2003,In the gasoline refiners,State sued several suppliers, and chemical
manufacturers seeking damages groundwaterfor allegedlycontamination

by methyl tertiary (MTBE),caused butyl ether an oxygenate added to
gasoline to increase the octane levels of fuels. See v.State Exxon Mobil

(decided211, 2015) (ExxonCorp., 2,168 N.H. 220 October MTBE
litigation). petitioners trial,The were not parties to that lawsuit. Prior to
the State settled with all exceptdefendants Exxon Mobil Corporation and

Exxon).ExxonMobil Corporation (collectively,Oil Id. The State received
$136,510,120 from those settlements. The case trial againstwent to Exxon
in jury2013. Id. The determined that the State’s total damages from
groundwater $816,768,018.contamination due to MTBE juryare Id. The

$142,120,005determined that of damagesthose were to pastattributable
cleanup jurycosts. Id. The found that gasolineExxon’s market share for in
New Hampshire during and,the applicable periodtime was 28.94%
accordingly, the trial court entered an amended verdict of total damages

inagainst $236,372,644.Exxon the amount of Id. We affirmed the verdict on
atappeal. See id. 218.

2012,In petitioners brought petitionthe a for declaratory judgment and
“ ”equitable againstrelief the Each petitionerState. is a ‘distributor’ of oil

under chapter paidRSA 146-D and fees into the Fund. They allegedODD
date,that the costs of in“[t]o MTBE remediation the State of New

Fund,Hampshire paid primarilyhas been for through” the ODD and that
financed,that in part,fund is fees thatthrough they paid. petitionersThe

asought declaration that those fees “are unconstitutional as the has[State]
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for the cost offrom the MTBE Lawsuitrecover fundsrecovered willand/or
reimbursed to themremediation,” that those fees should beandMTBE

(1) has received and will receivetheproceeds [State]from: “the settlement
(2) recoveryfuture the“any [State]Litigation”;the MTBEthrough

(3) in“[additionally, or theandthrough Litigation”;the MTBEreceives
recovered, into recovered thealternative, funds be. . . from the and/or

equitableofprinciples. . . underLitigation,in the MTBEfuture
unjust enrichment.”subrogation and/or

petitioners paidfacts. Thefollowingto theparties stipulatedThe
December$29,493,100.15 throughfrom December 1989into the ODD Fund
customersthird-partyto bothgasolineAll soldpetitioners2012. but three

atheywhich are affiliated. Whentheythat own or withgasand stations
thethe includedparty, petitionersold to a thirdpetitioner gasoline $.015

thatto stationsgasoline provided gasin For thefee the invoice.per gallon
affiliated, was not an invoicedor it was therea owned with whichpetitioner

2012,1996 to the end of thegallon fee. Fromcharge perfor the $.015
$15,334,855 fromin reimbursementscollectively receivedhavepetitioners
1988, yearof fiscalthroughin the endinceptionFund. From itsthe ODD

total, $142,120,005$221,705,908. that2013, totaled OfODD Fund income
The of the ODDand remediation of MTBE. balancecleanupwas onspent

costs, cleanupand andon administrativespentFund income was
MTBE, inor remains the ODD Fund.costs unrelated toremediation

trial, Thepetition.the trial court denied theFollowing two-daya bench
to reimbursement outstandingthat lacked seekpetitionerscourt found the

partieswere not to thepetitionersfunds because “theof the settlement
theyatthey any objectionraise the timenor didagreements,settlement

claims wereAssuming petitioners’that theapproved bywere the Court.”
litigation,in the Exxon MTBE themoneyto the verdictripe respectwith
into thebythat made them ODDrejected paymentstrial court their claims

have beenthey paid,unconstitutional at the time werealthoughFund not
litigation.in the MTBEby recoverythe State’srendered unconstitutional

reasoned:The trial court

fromcleanupthat the and remediationparties disputeThe do not
jurythe found thatcomplete:contamination is far fromMTBE

$674,648,013 damagesin for MTBEwas entitled tothe State
Thus, ifyethad to undertake. evenremediation which the State

$236,372,664 verdict againsttheSupreme upholdsthe Court
ExxonMobil, settlingthe from all andrecovery bythe total State

$372,882,784, is faronly total whichnon-settling defendants would
already-identified MTBEof the funds needed to remediateshort

the current... ODD ... FundIt also far exceedscontamination.
balance, $29,493,100.15 byinto the ODD Fund thepaidand the[ ]
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since the Fund’spetitioners inception[.]Accordingly, the fees paid
by the are notpetitioners grossly disproportionate to “the costs
incurred the owners ofby underground storage facilities and bulk
storage cleanupfacilities for the of oil and todischarge disposal,

forprotect groundwater, and reimbursement for third party dam-
146-D:1,ages,” RSA and are not retroactively unconstitutional.

The thatcourt concluded the petitioners’“[b]ecause constitutional claim
claims,underpins equitabletheir and.the Court finds the fund fees are not

unconstitutional, the doctrine of sovereign immunity petitioners’bars the
equitable claims.”

appeal, petitionersOn the thatargue the trial court erred in thatruling
lackthey standing to seek reimbursement of their fees from the settlement

They arguefunds. also that the trial incourt erred that theirruling
equitable byclaims are barred sovereign immunity. Subsidiary to that
claim, thatthey argue the court erred by “failing to find that the State’s use
of the settlement funds recovered in the MTBE litigation to set a newup
bureaucracy unconstitutional,”. . . and that[is] the court’s denial of a
remedy I,violates rightstheir constitutional Part 14under Article of the

addition,New InHampshire Constitution. they plainseek error review of
their thatargument “the State’s diversion of the settlement funds recov­
ered through litigationthe MTBE anconstitutes unconstitutional taking.”

Sup.See Ct. R. 16-A.
As to trial rulingthe court’s that their of intopayments fees the ODD

Fund had not been by recoveryrendered unconstitutional in Exxonthe
litigation, petitionersMTBE the argue that the court’s is“reasoning

misapplicationerroneous because it is a of Hampshirethe rule under New
determininglaw for when a fee becomes an unconstitutional tax.” Accord-

ing petitioners,to the the in“[s]ince State will recover sums excess of
$142,120,005,... is nothere doubt that the State is essentially experiencing

Fund,a ofrecoverydouble the MTBE-related from theexpenditures ODD
once from the Petitioners and once from the Defendants in the MTBE

thatlitigation.” They assert renders the ODD Fund fees tocharged“[t]his
the Petitioners . . . theyunconstitutional taxes because are greatly

to the sumsdisproportional actually required operateto the ODD Fund.”
that, minimum,The arguesState a the fees collected are not“[a]t

disproportionate regulatoryto oversight and other services rendered”
State,under statutory Accordingthe scheme. to the it “incurs significant

costs with importation petroleum products,”associated the of and “[t]he
evidence,petitioners presented no and no withanalysis, respect to the

inoverall costs of services relation to the fees collected.”The State asserts
that petitionersthe “also fail to include any analysis regarding the
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relationship chapterof fees to costs incurred under 146-D . . .RSA
Furthermore,to MTBE.” the argues, “includingunrelated State both

money, maysettlements and verdict the receive half of whatpossible State
— — “[therefore,justit to clean one MTBE ifup gasolineneeds” additive

amount collected isanything, disproportionately comparedthe low to actual
that indamagesenvironmental needs.” The State asserts the recovered the

alllitigation damages includingExxon MTBE “consists of the costs of a
testing monitoring program,statewide and three-dimensional character-

sites,impacted necessaryization of and other measures to remediate
MTBE.”

law,The trial onrulings questions including statutorycourt’s of
interpretation questions,and constitutional are reviewed de novo. See State

(2011).Marshall, 657, Legislativev. 162 N.H. 661 acts are presumed to be
exceptconstitutional and will not be declared invalid upon inescapable

Warden, Prison, 737,N.H.grounds. DuquetteSee v. State 154 N.H. 745
(2007). “This means that we will not hold a statute to be unconstitutional

aunless clear and substantial conflict exists it andbetween the constitu­
(2012)Ctr., 319,tion.” Petition N.H. Med. 164 (quotationS. N.H. 324of

omitted). “The aparty challenging constitutionalitystatute’s bears the
(2005).Pierce, 790,of v. 152proof.”burden State N.H. 791

long“It has thatrecognized governmental undertakingsbeen can
in inproperly supported bybe whole or part charges uponmade those who

necessitate the services or who avail themselves of the advantages offered
(1977).Justices, 382,thereby.” Opinion the 117 N.H. 384 charges“Suchof

must... bear a relation expense rendering particularto the of the service.”
taxes,“ChargesId. of this nature are not and constitutional limitations

upon taxing power applicationthe have no thereto.” Id.
“What is a reasonable ... fee independs large part legislativeon sound

(1972).Justices, 166, 170112Opiniondiscretion.” the N.H. The amountof
of a will itlongfee be sustained so as is not “grossly disproportionate” to

Theatre, Hooksett,the regulatory expenses. Hooksett Drive-In Inc. v. 110
(1970).287, mayN.H. 289 A fee cover expensesincidental “incurred in

ofconsequence activity regulated providedthe the resulting fee does not
Justices,Opinionbecome unreasonable.” the 112 N.H. at 170. factTheof

that a may “produce surplusfee some revenue does not render the ... act
State,unreasonable or invalid.”American Automobile Assoc. v. 136 N.H.

(1992) omitted).579, (quotation585

above,As set forth the of the Fund is topurpose ODD the“address[ ]
bycosts incurred the owners of underground storage facilities and bulk

storage facilities for the of oil and tocleanup discharge disposal, protect
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and for forgroundwater, party damages.”reimbursement third RSA
(amended 2015).146-D:1 The Fund requirementODD satisfies the federal

undergroundthat owners of tanksstorage abilitydemonstrate their to pay
cleanup compensatecosts and third forparties bodily injury and property
damage arising out of releases of petroleum products from their tanks. See

2012,§40 C.F.R. 280.93. From 1996 to the petitionersend of the have
$15,334,855collectivelybeen reimbursed from the ODD Fund for costs that

by Thus,would otherwise have been borne the petitioners themselves. the
paid byfees are those “who necessitate the services” and “who avail

Justices,themselves of the offeredadvantages thereby.” Opinion the 117of
atN.H. 384.

In their memorandum of law in support petitionof the for declaratory
judgment, petitionersthe conceded that paid“the funds into the ...ODD

,should not be as . .categorizedFund[ ] taxes . but as fees for a specific
purpose.” On the notappeal, petitioners argue theydo that when paid the

thatper gallon grosslyODD Fund fee fee was disproportionate to the$.015
regulatory expenses renderingassociated with the services provided under

Rather,chapterRSA 146-D. claim thatthey because of the recoveryState’s
in litigation,the Exxon MTBE the fees have “disproportionalbecome to the

actually and, therefore,sums required operateto the ODD Fund” are
However, noted,unconstitutional taxes. as trialthe court petitioners“[t]he

anyhave failed to cite case law in support theoryof their that a fee can be
yetconstitutional when bepaid, retroactively byrendered unconstitutional

subsequent emergencethe of an alternative source of funds that addresses
the expensesame as the fee affirm trialprogram.” rulingWe the court’s
that the ODD Fund fees are not rendered unconstitutional as ataxes result
of the Exxon MTBE litigation. Accordingly, we need not address the
petitioners’ thatargument the trial court erred in that lackruling they
standing to seek reimbursement of their fees from the settlement funds.

The also that trialpetitioners argue the court erred in that theirruling
forclaims reimbursement from the recovered funds in the Exxon MTBE

litigation were barred by sovereign immunity. The trial court concluded
that the claimpetitioners’ underpins equi-“[b]ecause constitutional their

claims, unconstitutional,table and the Court finds the fund fees notare the
doctrine of sovereign immunity petitioners’ equitablebars the claims.”The
trial court reasoned:

case, relief,In present plaintiffsthe the seek in theequitable
funds,form of reimbursement of on principles unjustbased the of

equitable subrogation.enrichment and To the extent the relief the
petitioners alleged unconstitutionalityseek arises from the of the

actions, petitioners’ by sovereignState’s the claims are not barred
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Courts, 152v. N.H. Admin. theimmunity. See [Lorenz Officeof
(2005)]. However,632, petitioners’to the extent the635N.H.

allegedto an constitutional defi­claims are unrelatedequitable
Furthermore, iftheirimmunity petition.barsciency, sovereign

fails, claimsconstitutional claim so too must theirpetitioners’the
petition­Because the Court finds theequitablefor relief. See id.

fails,claim claims arepetitioners’ equitableers’ constitutional the
by sovereign immunity.barred

(Citation omitted.)and footnote

sovereign immunity,of the State is immuneUnder the doctrine
in its consent. Tilton v. 126N.H.Dougherty,from suit its courts without See
(1985).294, policy underlying sovereign297 The considerationspublic

of theimmunity protection public against profligateare twofold: “the
treasury, orderlyon and the need for thepublicencroachment the

which, in of immunity,administration of the absence would begovernment,
at of citizen.” In reeveryif the state could be sued the instancedisrupted

(2002) omitted).Raduazo, 687, The(quotationEstate 148N.H. 692 Stateof
bodily orpersonal injury, injury, propertyhas consented to suits for death

(2007cases, 2014),in 541-B & anddamages chapter Supp.certain RSA
contract, (2010); Raduazo,see also 148 N.H.suits for breach of RSA 491:8

not when the itself asserts a(sovereign immunity applyat 692 does State
addition, declaratory judgmentclaim In theproperty).over another’s

to to constitution­long permit challengesstatute “has been construed the
Lorenz,of actions our or its branches.” 152N.H. at 635ality by government

omitted). plaintiffs declaratory judgmentthe seek a(quotation “[WJhere
unconstitutional, court hasbythat actions taken the State are the

omitted).jurisdiction (quotationto relief.” Id. and bracketsgrant equitable

that,trial court toagree pursuant principles,We with the these
challenge, petitioners’a successful constitutional the claims forabsent

equitable subrogationreimbursement of the ODD Fund fees based upon
Thus,unjust by sovereign immunity.and enrichment are barred because

that claimruling petitioners’we affirm the trial court’s the constitutional
fails, their claims.sovereign immunity equitablebars

that “the diversion of the settlementFinally, petitioners arguethe State’s
litigationfunds recovered the MTBE constitutes an unconstitu-through

I,in Part Article 12 of the Newtaking” rightstional violation of their under
2015, requestedIn the thatHampshire January petitionersConstitution.

and remand this case to the trial courtstay appellate processwe the
anappeal, [they]“in their brief for this have discoveredpreparingbecause

..., that failure tochallenge namelyadditional constitutional the [State’s]
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petitioners] theyreimburse the ODD Fund fees that paid[the . . .
constitutes a intaking [petitioners’]violation of the constitutional rights

I,under Part 12Article of the New Hampshire Constitution.” The
thatpetitioners importantasserted is that the Superior“[i]t Court have an

toopportunity consider all of constitutional inchallenges[their] this matter
and to rule on appellatethem before the process continues.”We denied the

Nonetheless,motion. petitionersthe seek appellate review of this issue
(“Aunder the plain error rule. See SUP.Ct. R. 16-A plain error that affects

substantial rights may be considered even though it was not brought to the
court.”).attention of the trial court or the supreme The State thatargues

the petitioners’ failure to raise their intaking claim the trial court does not
subjectconstitute error to errorplain analysis; the State argues that the

petitioners simply waived this claim.

rule,Under the plain mayerror we consider errors not raised before
(2009).Russell, 475, 489the trial court. State v. “However,159N.H. the rule

should be used sparingly, its use limited to those circumstances in awhich
justice omitted).ofmiscarriage would otherwise result.” Id. (quotation

Plain error review “is an toexception objectionthe contemporaneous rule
and provides us with the discretion to review errorunpreserved appealon
for plain Hebert,error that affects rights.” 306,substantial State v. 158N.H.

(2009); Ortiz, (2011).585,314 see State v. 162 N.H. 590 To plainfind error:
“(1) (2)error; (3)there must be an the error must plain;be the error must

(4)affect substantial rights; and the error must seriously affect the
fairness, integrity publicor reputation judicialof proceedings.” State v.

(2006)263, omitted).Matey, 153 (quotationN.H. 266

The petitioners simply assert that their “omission of this
argument at the Superior Court level was a error thatplain affects the

fairness,Petitioners’ substantial rights and the integrity publicor reputa­
judicialtion of proceedings,” without forthsetting any analysis establishing

that the review they seek satisfies the ofrequirements plain error.
However, even assuming, deciding,without that petitioners’the failure to
raise their claim in trialtaking the court constitutes an error subject to
plain analysis,error and that petitionersthe have tostanding raise issues
regarding settlement agreements theyto which were not parties, plainthe
error rule is not met presentswhen the case a ofquestion impression.first

Ortiz, circumstances,See 162 N.H. at 591. anyUnder such “error” by
(““plain.”definition is not See id. ‘Plain’ in plainas used the error rule is

omitted)).synonymous or,with equivalently,clear obvious.” (quotation
Thus, petitioners’ argument,because the that the State’s failure to
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antaking,unconstitutional constitutesFund fees is anreimburse the ODD
plainhave failed to demonstratepetitionerstheimpression,issue of first

error.

Affirmed.

Lynn, JJ.,C.J., concurred.Dalianis, and Hicks and
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brief, orally),A. on and Mr. Wheat and McGuire WoodsPierre Chabot the

(JamesRichmond, GayleH. LukitschLLP, BethanyWalsh andVirginiaof
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action, defendant,Lynn, the the State ofdeclaratory judgmentIn thisJ.
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(STIHL).STIHL The Statevidually doingand business as Northeast


