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fifty“all states have consumeradopted protection legislation,” Plath v.
(Mont.Schonrock, 984, 2003), only64 P.3d 989 the State identifies nine
subjectstates in which violators are to criminal penalties, six of which

aspecifically require “knowingly”mental state of or one that is akin to
“knowingly.”As the State the threeacknowledges, remaining states do not

set forth a inexpressly culpable mental state their consumer protection
states,Significantly,statutes. in those three we are aware of no court that

— —urgeshas held as the State this court to so hold that requisitethe
“knowingly.”Recognizingmental state is that the ofwording each state’s

different,protectionconsumer law is we decline to accept the State’s
requireinvitation to the less mentaldemanding state of for“knowingly”

criminal prosecutions.

that,we inAccordingly, hold order to secure a criminal conviction
358-A:6,1,under RSA the State must that aprove defendant acted with the

course,mental state of if“purposely.” legislature disagrees“Of the with our
construction, Demetri,it is free to amend the statute as it sees fit.”Zorn v.

(2009).437, 441158 N.H.

Affirmed.

ÜALIANIS, C.J., HICKS, Conboy, Lynn, JJ.,and and concurred.
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Foster, (Nicholas Cort,A.Joseph attorney general attorneyassistant
general, orally),on the brief and for the State.

Hausman, defender, Concord,Stephanie deputy appellatechief of on the
orally,brief and for the defendant.

Dalianis, defendant,InC.J. these consolidated appeals, the Samuel
Pennock, assault,appeals by jury felonyhis conviction a of simple see RSA

(2007); 178-B:9, (2014),631:2-a RSA IV and the by Superiordenial the
J.)(Bornstein, post-convictionCourt of his motion to vacate his sentence

(1)and for a trial. appeal, argues by:new On he that the trial court erred
substantively admitting pretrialthe victim’s oral and written statements

rule,under the excited utterance to theexception hearsay see N.H. R. Ev.
(2)803(2); (3)denying his motion to dismiss the assaultsimple charge;

hisdenying post-conviction chargemotion to reduce that to a class B
(4)misdemeanor and to him accordingly; denyingresentence and his

motion a trialpost-conviction newlyfor new based discoveredupon
evidence. We affirm..

29, 2013, aJuly grand juryOn indicted the defendant on three charges:
(1) (2)631:2-a; 173-B:9,IV;Bsimple felony,assault as a class see RSA RSA
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631:2, I(f) 2014);A felony, (Supp.assault as a class see RSAdegreesecond
(3)IV; B173-B:9, felony,criminal mischief as a class see RSAandRSA

634:2, (2007); 173-B:9, all from anchargesIII RSA IV. The stemmed
9, allegedthat occurred on or 2013. The indictmentsJulyincident about

9,that, strangledthe defendant and his wife andJuly pushedon or about
trial,Following January jurya 2014 the defendant waskicked her vehicle.

2014,FebruaryIn the trialsimple charge.of all but the assaultacquitted
corrections,him to 12 months in the house of standcourt sentenced

committed, suspendedwith nine months of sentence for two Theyears.the
probation years followingcourt also the defendant on for two hisplaced

release from the house of corrections.
2014, appeal simpleIn October while his of the assault conviction was

vacate, aside,in athe defendant filed the trial court motion to setpending,
illegal statutory newlyor correct his sentence “based on a error and ... on

stayed processing appealdiscovered evidence.” We further of the so that
trialthe trial court could address the motion. The court denied the motion

defendant’s motions for reconsideration. latersubsequentand the We
trialappealconsolidated the defendant’s of the court’s denial of his
ofpost-conviction appealmotion with his direct his conviction. We first

direct appeal.address the defendant’s

Excited,I. Utterance

The first that the trial court erredargues by admittingdefendant
asubstantively pretrial policethe victim’s statements to officer under the

803(2).excited to rule. N.H. R.exception hearsayutterance the See Ev.

A. Relevant Facts

July byThe victim testified that the 9 incident was herprompted
call to at himtelephone approximately askingthe defendant 2:30 a.m. to

later,he 20approximatelyreturn home. When did so minutes the defendant
told the victim that she had rude. The upstairs,been defendant went and

stayedthe victim downstairs on the couch.
The next the defendant told the victim that hadmorning, again she been

apologized,rude. When the victim the defendant asked her to leave the
her,house. the victim to talkAlthough wanted the defendant with he

point,refused. At one when the defendant to make aattempted telephone
call, so,“grabbed phone”she the before he could do and later she “pulled

out ofphonethe cord the wall.”
leave,The victim further that the wanted to thattestified defendant but

keys giveshe had hidden the car and refused to them to him. She also
leaving Subsequently,from the house.” the“block[ed] [the defendant]
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arms,” him.” The defendant then“grabbeddefendant and she “bit[her]
him,”from to the and started“pushed away “dropped groundand she[her]

more,” but, eventually,two some the victimcrying.” arguingThe “started
“let leave.” she could no see the defendantlongerWhen[the defendant]

window, keysfrom kitchen victim “went and the fromgrabbedthe the
children and...packed up dog,where had hidden them and the[she] [the]

friends, but,and... left.” The victim to homes of two local seeingdrove the
no car in either to station. victimdriveway, policeshe drove the The

that thatcryingtestified she was when she drove to her friends’ homes and
atcrying upset policeshe was still and when she arrived the station.

inpoliceThe victim “sat outside the station the car for about ten
“[fjromminutes,” upset argument”still the with the defendant. Still crying,

station,police greeted byshe entered the where she was Officer Nessa
victim, Platt,According sayPlatt. to the she “didn’t want to toanything”

“obviouslybut Platt told the victim that she could see that the victim was
upset,” and asked her to what had the victimexplain happened. When

car,explained that her children and in the Platt told todog were her
in,”“[b]ring “persistedthem and that come in the police[the victim] [to

happened.”and tell her what The victim then told Platt about thestation]
incident, that, Platt,testifying spoke “very upset”while she with she was
and “scared.”

examination,the victim’sDuring direct the State introduced into evi-
dence that shephotographs agreed accurately fairly representedand her

at station.appearance upon arriving police soughtthe The State also to
introduce her oral and to Plattwritten statements under the excited

objection,utterance to theexception hearsay rule. Over the defendant’s the
trial court thatgranted request, observingthe State’s “[t]he [victim] [had]

station],... that policetestified several times when she went the when[to
officer,spoke upset, crying,she to the she was still she was still she was

invisibly upset.” photographsThe court stated that the admitted into
evidence, disheveled,victim appeared “extremely obviously distraughtthe

obviously upset.”and
thatruling, thingAfter this the victim testified that the first she said to

was, “Nessa,Platt it.” that after she toSam did She also testified tried
defendant,to the he her names. further admitted thatapologize called She

put pushed away.the defendant his hand in front of her face and that she it
However, grabbedshe denied Platt that the defendant had her andtelling

wall, pushedhad thrown her the that he had her into the kitchenagainst
sink, that, her,him putor when she had off he then had his armspushed

tellingher neck. also denied Platt that she had bitten thearound She
get responded by grabbingdefendant to him off her and that he had her

ground.around the neck and her to thepushing
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of the written statement shefollowingportionThe victim then read the
policemade at the station:

say sorry beingI tried to to for rude and[the defendant]
before, hurtful,night being callingthe and he started megrumpy

liar,names, I I a to leave himstupidand was and was and told me
alone, cleaning.I to the kitchen and started He followedso went

myto call He close toyell gotme and continued and me names.
face, away,in of and I itmy pushedface and held his hand front

into Igrabbed got upand he me and threw me the wall and and
said,hand around and “Don’t touch me.” He thenswung my

sink, I himpushingme into the kitchen and tried off. Hepushed
neck, off,arm I him to him andmy gethad his around so bit he

me to the and then megrabbed my pushed groundneck and held
and was in face. he left Iground yelling my gotdown on the When

house,walkingin the car and saw him back towards thethe kids
myI tried to him and he kicked car.talking againand

jurythe victim read to the another written statement:Subsequently,

I to to andapologize being grumpy,tried for he[the defendant]
me, c[**]t,b[***]h,at me names likeyelling calling stupidstarted

cow, accepting my apologyand fat and told me he wasn’t and to
him I in cleaning.leave alone. So went the kitchen and started He

and continued with me and me names. Iarguing callingfollowed
face,him until in Igave response put myno he his hand and

away awayit and told him to his hands from me. Hepushed keep
Igrabbed my gotthen arm and threw me into the den wall. When

around, said,myI which his arm. I “Don’tup swung caughthand
grabbed by mytouch me.” He then me shirt on the collar and

until I hit Ime backwards the counter. Meanwhile waspushed
him off armtrying push grabbed myto me. He with his around

neck, throat,I him to get away. grabbed byso bit He then me the
floor,and I tried him he was me. I fell to wheretelling choking the

by my legs. got uphe restrained me arms and When I he
call eventuallycontinued to me the same names. He left the house

in half a in wall.breaking phone punchingafter the and hole the
I in car Igot my daughters dogs leavingtwo and two the and was

comingwhen I saw him the road where I tried to talk to himup
a atagain, dirty puddleand he kicked mud of water and dirt the

car, myand it covered face.

of the 9 forpart July applicationThis second written statement was victim’s
a violence order of It not admitted into evidenceprotection.domestic was

but, instead, as a statement.substantively, priorwas admitted inconsistent
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cross-examination, confirmed that the defendantagainOn the victim
her, that he or choked her or his hands orpushed strangled putbut denied

that could not also thatarms around her neck so she breathe. She testified
her,to and “thatshe bit the defendant when he tried restrain the

argument. physical pushed. . turned when hand[she] [the defendant’s]
attempted preventinto his face.” She testified that she to the defendant

using phone police.”from the because she “didn’t want him to call the The
that, so,victim testified that she was afraid if he did the would “takeState

children.”[her]
Platt also Plattpretrialtestified about the victim’s statements. testified

station,that at police very upsetwhen the victim arrived the was and“[s]he
her,. . .crying[,] shaking,” spokewas and that when the victim with[s]he

the victim’s “voicewas filled with emotion.” Platt testified that the victim’s
it.” happened,first words to her were: “Sam did When Platt asked what had

gottenthe victim told her “that she and had into an[the defendant]
..,argument. attempted apologize upsetshe to and that he became with

yellher and started to at her and call her names.” The victim said that the
kitchen,defendant followed her into the where he to andyell,continued

then his hand in front of her toput attempted pushface. When she the
away,defendant’s hand the defendant “threw and ...againsther the wall

wrapped get awayhis arm around her neck.” bit him to him from“[S]he
her,” pushed groundand the defendant “then her down onto the and . . .

Plattwrapped applied pressure.”his hand around her neck and confirmed
photographs representationthat the are “a fair and accurate of what [the

that,July regardlooked like on 9th.” Platt testified with to thevictim]
statement, it upset”written the victim wrote while was still and “was“[s]he

the entire time.”crying

B. Appellate Arguments

the defendant that the victim’s oral and writtenappeal, arguesOn
to Platt that nothearsay. theystatements constitute He asserts “were

(1) antheyexcited utterances” because: were made “after had[the victim]
(2)to contrive or victim notopportunity misrepresent”; the “did volunteer

■ ■(3)statements”;her the victim “had a to not tell Plattand motive
that had He further contends that even if the oraleverything happened.”

admissible, not.statements were the written statement was He observes
utterance,a anthat we have “never found written statement to be excited

incomposing thoughtsbecause the act of one’s order to write about them
in an organized spontaneousfashion is the antithesis of a utterance while

a startlingmade under the stress of event.”
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AnalysisC.

hearsay permitsto rule theexceptionutterance theThe excited
startlingto a event or conditionhearsay “relatingof statementsadmission

thebywas under the stress of excitement causedmade while the declarant
803(2). utterance,R. Ev. “To as an excitedqualifyevent or condition.”N.H.

to orstartlingmust a verbal reaction somespontaneousthe statement be
event, was still in a state ofspeakermade at a time when theshocking

that event and before had time toproduced by [s]henervous excitement
(2008)269,v. 156 N.H. 274misrepresent.” Pepin,contrive or State

omitted). restsexception“The basis of the excited utterance(quotation
.of the statement . . .” Id.spontaneity impulsivenesswith the and

omitted).(quotation

hearsayan to thetestimony exceptionis admissible asWhether
Beltran, 643,v. 153 N.H. 650rule is for the trial court to determine. State

(2006). unless find it to be anWe will not disturb its determination we
of discretion. Id. task is not to determine“[0]urunsustainable exercise

M., 83,differently_” In re Adam 148N.H.whether we would have found
(2002). to whether aonly84 “Our function on review is determine

could have reached the same decision as the trial courtpersonreasonable
760,Field,it.” 767on the of the evidence before State v. 132 N.H.basis

omitted).(1990) “In whether a(quotation determining rulingand brackets
discretion,judiciala of we consider whether the recordproperis exercise

objective discretionaryan basis sufficient to sustain the decisionestablishes
omitted).(2012)430,164 N.H. 438 ToFurgal, (quotationmade.” State v.

discretion,an of “the defendant must demon-show unsustainable exercise
clearlythat trial was or unreasonable torulingstrate the court’s untenable

omitted).Id.prejudice (quotationthe of his case.”
unsustainablythat the trial court did not exercise its discretionWe hold

when it admitted the victim’s oral statements under the excited utterance
bythe that trial court erredexception hearsayto the rule. To extent the

the victim’swritten under that we concludeadmitting exception,statement
that, beyond a reasonableargues, anyas the State error was harmless
doubt.

1. Oral Statements

that victim’s oral are notThe defendant first contends the statements
after she had time to “fabri­excited utterances because she made them

mayamount of time that before a statement losesprecise elapsecate.” “The
by startlingits as an excited utterance evoked a event andspontaneity

ofby anybecomes a mere narrative cannot be established absolute rule law
much to of trial court inaccordingly,and must be left the discretion the



303

Martineau,admitting testimony.” 552,or such v. 114 N.H.rejecting State
(1974) omitted).557 and brackets(quotation

thatarguesThe defendant the time it took the victim to watch the
,sight, keysdefendant “walk out of her . . . the twogather[retrieve[ ] ]

homes,dog,”children and the drive her friends’ drive topast policethe
station, and then sit in her car 10for minutes “showed that was not[she]
so theupset by incapableincident as to be of herconsidering options.”

us, however,Based upon say,the record before we cannot as a ofmatter
law, that simply“there was too much time for reflective thought.” State v.
Woods, (child721, (1988);130 N.H. 726 id. at 726-27compare victim’s

day utterance),statement to mother the after the assault was not an excited
(2013)(victim’sFischer, 706,v.State 165 N.H. 709-11 detailed narrative of

assaults, given daythe after assaults occurred and after she went to the
work,forhospital utterance),treatment and to did not anconstitute excited

(2011)507,and State v. 161 N.H.Thompson, (explaining532 that “the
admissibility of statements made days following startlingfive a event runs

law”),directly contrary to our . . . case Pepin,with 156 N.H. at 274-75
(victim’s call,911 made several hours after stoppedthe defendant beating
her, utterance), Bonalumi, 485,constituted excited v.State 127 N.H. 489
(1985) (wife’s statement made within an hour of her husband’s arrest

utterance), Plummer,an 320,constituted excited v.State 117 N.H. 325
(1977) (statement constituted an givenexcited utterance when more than

event).three startlinghours after

case,We find In thatPepin instructive. the defendant beat the victim
severely. Afterwards,Pepin, 156 N.H. at 271-72. the victim inlay bed next

hours,to him for over six contemplating how best to flee and whether to
babytake her with her. Id. at 272. Eventually, she decided to leave without

baby,her that if baby, baby cryafraid she took the the would and wake the
a.m.,defendant and he would then her At 4:00again.beat Id. the victim

her out ofbegan inching way finallythe bed. Id. When she was able to walk
bedroom, downstairs,out of the she went took her cell entered thephone,

car, it, doors,garage, drove,climbed into her started locked the and called
rejected911. Id. at 272-73.We the defendant’s that the victim’sargument

call911 could not be an excited utterance she callbecause made the several
hours beatingafter the Id. at 274-75.We “The ofstopped. explained, timing

only (quotationthe statement is a factor to be considered.” Id. at 274
omitted). We held that the statements constituted excited utterances
because “the victim bywas still under the stress of excitement caused the
beating, flight babyher from the defendant and her decision to leave her
behind, ‘startling shocking’ givingand these were the or events rise to her

275; Woods,statements on the 911 call.” Id. at see 130 N.H. at 727
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(“Although requirement temporal proximity designedthis of is to foreclose
facts,to or aany opportunity misrepresentfor the declarant contrive the

still have had its in suchdelayed may continuingstatement source
that to aspontaneity justify departureexcitement sufficient fromexists[ ]

omitted)).requiring contemporaneity.” (quotationstrict and citations

case,inSimilarly, reasonablythis the trial court could have found that
victim was still under the stress of excitement by physicalthe caused the

altercation with the defendant and her from and thatflight the house those
or events rise to to Platt.“startling shocking” gave her statements Both the

that,victim Platt victimthey spoke, cryingand testified when the was and
very Platt testified that the victim was and thatupset. “shaking,” her “voice

emotion,” upset bywas filled with which shows that she remained the
physical altercation with the defendant. See MacDonald v. B.M.D. Golf

(2002).Assocs., 582,148 N.H. 585 The furtherphotographs support the
found,trialfinding. they “depict extremelyAs the court as[the victim]

disheveled, obviously Gordon,distraught obviouslyupset.”and See State v.
(2002)710, (rejecting148 N.H. 720 defendant’s thatargument victim’s

statement was not an excited utterance because it was made after she had
had time to reflect when statement was made only startlingminutes after
event, while victim was “upset, trembling, shaking, crying”).and

thatarguesThe defendant next the statements are not excited
theyutterances in response questions.because were made to Platt’s “The

fact that an . . . utterance is made in to aresponse question does not
Kenna,necessarily bar its admission as an excited utterance.” v. 117State

(1977).305, id.;N.H. 308 It is one factor tobut be considered. See see also
“[tjhatMacDonald, at (explaining148 N.H. 585 the declarant may have

been to a does notresponding question prevent beinghis statement from
Moreover,spontaneous”). reasonablythe trial court could have thatfound

the victim aspontaneously responded general byto Platt and thatquestion
her was maderesponse physicalwhile still under the stress of the

Hudson, 6,altercation with the defendant. v. 121See State N.H. 10-11
(1981) (upholding trial court’s determination that victim’s statement con­
stituted an thoughexcited utterance even it was made ten minutes after the

event and was instartling response question).made to his father’s
withdisagreeWe the defendant that the victim’s pretrial statements are

(1994).Cole, 246,similar to inthose Cole. See State v. 139 N.H. 249-50 In
Cole,the declarant was a in apassenger byvehicle driven the defendant. Id.

policeat 248. When a officer saw the speeding, signaledvehicle he the
over,to pull stop,vehicle and when it did not a chase ensued. Id. Eventually,

the car crashed into an alongsideembankment the road. Id. The officer
stopped his cruiser beside the vehicle and saw exitingthe declarant
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through passengerthe door. Id. fromFootprints policeled the the driver’s
embankment,side of the vehicle to the of thetop policewhere the arrested

the defendant. Id.
trial,At the State offered the officer’s thattestimony the declarant had
him, man, I“Hey,told didn’t drive the car. It guy.”was the other Id.

omitted).(quotation We that whenexplained exculpatory statements are
fault,”in“made to directresponse charges theyof are considered to be

deliberate, that,“not reflexive.” Id. at 249. We concluded because the
declarant’s statement came “on the heels of involvement in[the declarant’s]
illegal activity, the officer’s approach betokened an accusation.”impending

Thus, reasoned,Id. we the declarant’s statement “was not spontaneous, but
designedwas to exonerate a chargehimself from of adisobeying police

officer,”and, thus, was not an excited utterance. Id.
contrast,By case, that,in this there was no evidence when the victim

Platt,spoke with respondingshe was to “direct ofcharges fault.” Id.
Rather, the trial court reasonably could have found that the victim’s

deliberate,statements were spontaneous, and not made under the excite-
ment of the event.startling

The defendant also thatcontends the victim’s statements cannot be
excited utterances because she a“had motive to not tell Platt everything

However,that had happened.” an out-of-court statement is self-­“[t]hat
does not itserving render inadmissible.” Id.

record,Considering the we cannot conclude that the trial court
unsustainably exercised its discretion by admitting pretrialthe victim’s oral
statements to Platt as excited utterances. will not‘We overturn the
superior appealcourt’s decision on becausesimply mightwe have ruled

Dedrick, 218, 226differently.” (1989);State v. 132N.H. see In the Matter of
Kurowski, (2011)578,Kurowski & 161 N.H. 600-01 (explaining that “the

fact that trial reasonablythe court could have areached different decision
uponbased the evidence it”before does not “mean that its decision

discretion”).anconstitutes unsustainable exercise of

2. Written Statement

We need not decide whether admission of the victim’s written
error,statement was agree anybecause we with the State that such error

Anwas harmless. error is harmless ifwe can asay beyond reasonable doubt
(2007).Beede, 102,that it did not affect the verdict. v.State 156 N.H. 109

The State bears the burden of that an error isproving harmless. Id. The
evaluation ofwhether the State has met its burden involvesconsideration of
the presentedalternative evidence at trial and the character of the

An may beyondcontested evidence. Id. error be harmless a reasonable
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is of an overwhelm-guiltof the defendant’sif the alternative evidencedoubt
merelyisnature, and if the contested evidenceweight,oring quantity

ofstrengthin relation to the the State’sinconsequentialcumulative or
of Id.guilt.evidence
case, policeat the station wasIn this the victim’s written statement

14,Clay,to Platt. v. 910N.E.2dcumulative of her oral statements See State
(Ohio 2009). in Clay.are similar to thoseThe facts of this caseApp.19 Ct.

the defendant and hisa altercation betweenClay physicalinvolved
altercation,at 17. the the victim left thethe victim. Id. Aftergirlfriend,

store, a local councilcityto a and calledcouple’s apartment, grocerywent
that the defendant hadcityId. The victim told the councilmembermember.

Id. The council memberbleeding.her in the face and that she waskicked
in apartment parkingId. The found the victim thepolice. policecalled the

screaming.”and Id. The victim“hysterical, crying,lot. Id. The victim was
in the face. Id. The policethat the defendant had kicked herpolicetold the

she a shortpolice signedthe victim to the station wheretransported
trial, victimthe assault. Id. At the “distanceddescribingwritten statement

statement,” that she could notclaimingherself from her earlier written
Id. testified that thedetails about the assault. Shespecificremember

from her and that when shepull phone awaydefendant had tried to the
mark,back, face, causing hurtingit hit in the a red but not her.pulled her

examination, the court’sprosecution, approval,Id. direct the withOn
as substantive evidence. Id. at 18.submitted the victim’swritten statement

that the unsworn written statementappeal, arguedOn the defendant
substantively. Id.hearsay and should not have been admittedconstituted

that constituted inadmissibleagreedThe court the statementappellate
that its admission was not reversible error becausehearsay, but concluded

to officers atpoliceit was cumulative of the victim’s excited utterances the
council Id. at 19.citythe scene and to the member.

case,in the victim’s written statement to Platt wasSimilarly, this
Moreover, Julyof her excited utterances. like the victim’s 9cumulative

for a violence order of the victim’swrittenapplication protection,domestic
trialimpeachto Platt could have been admitted to the victim’sstatement

607;R.a inconsistent statement. See N.H. Ev. seetestimony prioras
admitted,Beltran, 643, jury153 N.H. 650-52. If it had been so the would

account of what the victimstrongstill have had a reason to believe Platt’s
circumstances, inanyall we hold that error the admissionsaid. Under the

evidence wasof the written statement to Platt as substantivevictim’s
910 N.E.2d at 19.beyond Clay,harmless a reasonable doubt. See
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II. Self-Defense

The next asserts that the trial court “in findingdefendant erred sufficient
evidence to that not act in At ofprove did self-defense.” the close the[he]

case,State’s the defendant moved to dismiss the onsimple chargeassault
groundthe that the State had failed to that indisprove he acted

motion,self-defense. The trial court denied the stating:

is a plethora contradictory[T]here of inconsistent and statements
it’s toup juryand the to sort out those statements and determine

what weight giveto to and what to accept[them]... and what to
reject, but there is evidence from which a jury beyondcould find
a reasonable doubt that . . . the Defendant act indid not
self-defense.

appeal,On the defendant concedes that conflictingthere was evidence
self-defense,inregarding whether he acted in that portions of the victim’s

trial testimony However,conflicted with what she Platt Julytold on 9. he
argues that “because the testimonydifferences between and[the victim’s]

inferences,her statements to Platt could support either of two reasonable
self-defense,including one consistent with disprovethe evidence failed to

that defense.”

627:4, (2007), justifiedUnder RSA I inperson usingis“[a]
non-deadly upon personforce another in order to defend fromhimself...

unlawful,what reasonablyhe believes to be the imminent use of non-deadly
byforce such other person, may degreeand he use a of force which he

reasonably to necessarybelieves be for such Force is notpurpose.”
however,justified, if a “purpose physicalthe defendant had to cause harm”

unlawful,“provokedand the use of non-deadly byforce” the other person,
627:4,1.or was the “initial aggressor.” RSA “When evidence of self-defense

admitted,is negatingconduct the defense becomes an element of the
offense,charged prove beyondwhich the State must a reasonable doubt.”

(2000)Santamaria, 138, brackets,v.State 145 N.H. 141 and(quotation,
omitted).emphasis

prevailTo in his to thechallenge sufficiency negatingof the evidence
self-defense, fact,the defendant must establish that no rational oftrier

all of inviewing lightthe evidence and all reasonable inferences from it the
State, found, doubt,beyondmost favorable to the could have a reasonable

Costella, 705,that he act indid not self-defense. See State v. 166 N.H. 709
(2014). evidence,In inreviewing evidentiarythe we examine each item the

evidence, 449, 455all in Kelley,context of the not isolation. State v. 159N.H.
(2009).Further, maythe trier of fact draw reasonable inferences from facts
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inferences,a result of otheralso inferences from facts found asproved and
challengetherefrom. Id. Because athey reasonablycan drawnprovided be

error,a claim of our standardlegalof the evidence raisessufficiencyto the
(2014).514, 517Collyns,de novo. v. 166 N.H.of review is State

testimonythat the victim’s at trialThe to assertappearsdefendant
Platt constitute “circumstantial” evidence.and her statements topretrial

Thus, when the evidence as to one or moreapplyhe cites the standard we
v.solelyoffense is circumstantial. See Statechargedelements of the

(2013)Germain, 350, that as to(holding165 360 when the evidenceN.H.
circumstantial,solelyischargedor more of the elements of the offenseone

conclusions The victim’sexcept guilt).it must exclude all reasonable
Platt, however, ofand statements to are direct evidencetestimony pretrial

Thus, “solelyreliance ourJuly uponwhat occurred on 9. the defendant’s
misplaced.circumstantial” test is

Here, all from it inviewing the evidence and reasonable inferences
State, factto the we conclude that a rational trier oflightthe most favorable

found, doubt,beyond provokedhave a reasonable that the defendantcould
harm, was theverbally purpose physicalthe victim with a to cause her

altercation, that aninitial in the he used unreasonableaggressor and/or
that, uponof A trier of fact could have founddegree force. rational

victim,]...home, with startedreturning upsetthe defendant “became [the
A rational of fact alsoyellto at her and call her names.” trier could have

names,that, andpoint, yelling callingfound at one while he was the victim
and, away,in when she it “he then threwput pushedhe “his hand her face”

arm Awrappedher the wall and ... his around her neck.” rationalagainst
awayfact found that the victim bit him “to himgettrier of could also have

her,” that, so, “pushed groundfrom she did he her down onto theand when
applied pressure.”and . . . his hand around her neck andwrapped

the victim’s trial andAlthough testimonythere were conflicts between
Platt, jury “accept partsher to the was free to somepretrial statements

reject testimony “adoptand other of the victim’s and to one or theparts”
Mason, 53,other of inconsistent statements.” State v. 150 N.H. 56[her]

(2003) omitted). us, that itsay,We cannot on the record before(quotations
jury conflicting testimonywas unreasonable for the to resolve the victim’s

Platt in favor of the v.pretrialand statements to State. See State
580, (1982).McAvenia, say122 Nor can we that no reasonableN.H. 582

found, doubt,beyondtrier of fact could have a reasonable that the
Accordingly,defendant did not act in self-defense. See id. we hold that the

by denyingtrial court did not err the defendant’s motion to dismiss the
simple charge.assault
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III. Indictment and Sentence

We now address the appealdefendant’s of the trial court’s denial of his
post-trial motion to vacate his sentence and for a new trial. The defendant
contends that the improperly broughtState the simple chargeassault as a
class B felony.He contends that the simple charge onlyassault should have

misdemeanor, and,been a Abrought therefore,as class that the trial court
erred by denying his motion to vacate his sentence and by failing to

him.resentence
indictment,According to the simplethe assault charge was enhanced

because, years incident,within six of Julythe 9 the defendant had been
violatingconvicted of a domestic violence protective order. See RSA

173-B:9,IV. Before the trial began, outside of the ofpresence jury,the the
stipulateddefendant that he previouslyhad been convicted of aviolating

protective order within six years of the 9July incident. The defendant
specifically that,acknowledged because of ifstipulation,the he were to be
convicted of the simple assault thatcharge, charge would be arecorded as
class B felony and he would be subject felonyto class B penalties.

Approximately eight him,months after the trial court sentenced the
sentence,defendant moved to vacate the thatarguing simplethe assault

fact,incharge, misdemeanor, and, therefore,constituted a class B the trial
court byerred him tosentencing incarceration and probation. See RSA

(2007)651:2, III that(providing the sentence for a “person convicted of a
Bclass misdemeanor... shall not include incarceration or probation”); see

IV(b) (2007)625:9,also RSA (defining a B “anyclass misdemeanor as crime
designated”so “anyand crime outside of this code for which the maximum

penalty does not include any imprisonment”).term of The defendant
that,asserted because the legislature classifydid not assault asimple as

misdemeanor,class A or Bclass it is presumed to be a class B misde­
IV(c) 2014).625:9, 625:9,meanor. See RSA (Supp. IV(c),Under RSA the

charge would be deemed a A onlyclass misdemeanor if an element of the
violence,”offense involved “an act of violence” or “threat of or if the State

had “afiled notice of intent to seek A penaltiesclass misdemeanor on or
Here,arraignment.” asserted,before the date of the defendant the charge

a Bremained class misdemeanor itbecause did not involve “an act of
violence,” 625:9,IV(c)(1); Blunt,violence” or “threat of RSA see State v. 164

679, (2013),N.H. 683-84 and statutorily-­because the State never filed the
IV(c)(2).625:9, that,required notice. See RSA He contended because the

misdemeanor,simple chargeassault constituted a Bclass the trial court
should have sentenced him accordingly,.and by sentencingthat it erred him

651:2, III; 625:9,to incarceration and probation. See RSA see also RSA
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notice, BIV(b). felonyother than the classconcluded that noThe trial court
and, thus,statute, the defendant’sitself, by deniedrequiredwasindictment

motion.
his trialdiffers fromappellate argumentconcedes that hisThe defendant

by failingtrial erredhe asserts that the courtappeal,Onargument.court
thatA He contendspenalty.to a class misdemeanorto reduce his sentence
B tofrom a classsimple chargeenhanced the assaultfelonythe indictment

misdemeanor, to him with a classchargeA if the State wanteda class but
IY(c)(2).625:9,required byto file the notice RSAfelony,B it first had

arguments,and trial courtappellatethe differences between hisBecause of
Sup. Ct. R. 16-A.Accord­plaininvokes our error rule. Seethe defendant

plainour review to error.ingly, we confine

not raisedus to consider errors that wereThe error rule allowsplain
(2011).585, 590Ortiz, apply the rulev. 162N.H. Wein the trial court. State
in a ofmiscarriagecircumstances whichits use limited to those“sparingly,

omitted). a trialTo reverse(quotationotherwise result.” Id.justice would
(2)“(1) error;must be anthe error rule: thereplaincourt decision under
(4)(3) rights;must affect substantial andplain;must be the errorthe error

fairness, integrity public reputationaffect the orseriouslythe error must
omitted).(quotationId.judicial proceedings.”of

by chargingerred the defendantneed not decide whether the StateWe
and, likewise, trial courtfelony,a B whether thesimple assault as classwith

that we holdfelony chargea B for becauseby imposing penaltyerred class
Thus,not met. theplainof the error rule isthat the second criterion

plainthat trial court committedhas failed to demonstrate thedefendant
to stand.felony penaltythe class B indictment andby allowingerror

rule, an is if it wasplainof the error errorpurposes plain“For the
clearlythat law wasgoverningin the sense theor should have been obvious

omitted). the law is notcontrary.” (quotationto the Id. at 591 ‘Whensettled
aappeal,trial unsettled at the time ofclear at the time of and remains

omitted).Id.plain (quotationthe trial court cannot be error.”bydecision
or,synonymousin error rule is with clearplain“‘Plain’ as used the

omitted).(quotationobvious.”Id.equivalently,
Here, unequivocallytrial was neither clear nor obviousthe court’s error

id., atof first and because the statutesimpression,because this case is one
they togetherface as to how should be construedissue are not clear on their

other, that will lead totheythat not contradict each and sothey“so do
State v.legislative purpose.results” and effectuate theirreasonable

omitted).(2013)677, (quotation165 N.H. 682Cheney,
IV(c).173-B:9, 625:9,andtwo statutes at issue are RSA IV RSAThe

173-B:9, subsequentto a defendant’sIV allows the State enhanceRSA
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it a“involving years”offense abuse” when occurs “within 6 of conviction
173-B:9, IY(c),173-B:9,III.” subsequent“under RSA Under RSA the“[i]f

misdemeanor,would otherwise a A mayoffense constitute class it be
173-B:9, IV(d),felony.”as a class B thecharged Under RSA subse-“[i]f

misdemeanor,offense would otherwise constitute a class B itquent may be
charged as a class A misdemeanor.” The defendant does not thatdispute

qualifying years“he had a convictionwithin six that can serve to enhance
a assaultsimple charge.”

2014)625:9, that,(Supp. providesRSA IV when a misdemeanor is
individual,an it A Bbycommitted is either a class or class misdemeanor.

that, when, case,It inprovidesalso as the instant the Criminal Code does
misdemeanor,designatenot a crime as either a class A or class B see RSA

(1)631:2-a,it “shall be to a class Bpresumed be misdemeanor unless: [a]n
violence’...;element of the offense involvesan ‘act of or ofviolence’ ‘threat

(2)or state files a notice of intent to class A[t]he seek misdemeanor
IV(c).625:9,penalties on or before the date of arraignment.” RSA

court,In the trial the defendant that requirecontended the two statutes
IV(c)(2)625:9,the State to file the notice described in itRSA whenever

Bany penaltyseeks other than class misdemeanor for anpenalties
notice,unclassified lack argued,misdemeanor. The of the defendant meant

misdemeanor,that his assault Bsimple charge remained a class notwith-
that the indictment a Bstanding charged simple felony.assault as class

appeal, positsOn the defendant a different He nowinterpretation.
that, 625:9, IV(c)(2),inargues even without the notice described RSA the

State could obtain class A forpenalties simplemisdemeanor the assault
173-B:9,tocharge pursuant RSA IV. The defendant asserts that the lack of
IV(c)(2)625:9, that, 173-B:9,IV,notice under RSA meant because of RSA

misdemeanor,simplehis assault became a class A did notcharge but
that,become a class B Hefelony. argues had the State wanted to elevate
Bsimple charge felony,the assault to a class it was to issue therequired

IV(c)(2)625:9,notice under RSA and to him withcharge by indictment
simple felony.assault as a class B

posits interpretation.The State still another The State contends that an
unclassified misdemeanor a B tomay felony pursuantbe elevated to class

173-B:9, IV,RSA of noticeregardless provideswhether the State the
IV(c)(2).625:9, State,described in itRSA To the is unclear from the

173-B:9,language legislatureof either statute how the intended RSA IV
IV(c)(2)625:9, theyand RSA to be construed so that are “consistent with

other[,].... other, theyeach do not contradict each and so that will lead to
165legislative purpose.” Cheney,reasonable results and effectuate [their]

omitted). observes, 173-B:9,at (quotationN.H. 682 As the State while RSA
an it isexpressly precludes elevating felony,IV the State from unclassified
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IV(a).173-B:9,to misdemeanors. See RSAregardsilent with unclassified
that such offenses should be“implyingthis silence asinterpretsThe State

law,” an unclassified misde-which allowedthen-existingconstrued under
anyB notice other than thefelonyto a class withoutmeanor to be elevated

indictment itself.
IV(c)625:9, clearly ambiguousthat isBecause the State concludes “RSA

173-B:9,IV(c),”the examines theconjunctionin with RSA Statewhen read
625:9, IV(c), that of thatobserving purposethehistory of RSAlegislative

to beforemoney by forcing prosecutors“to decidewas saveprovision
time,jail. .. failure tothey.. would seek becausearraignment. whether

[required]the notice . . . wouldaffirmatively by filingstate that decision
appointed. . would not be entitled to counsel.”mean that the defendant.

fulfilledif we were to construeargues,That the State would not bepurpose,
IV(c)173-B:9, 625:9, toallowingand as the State elevateRSA IV RSA

misdemeanors, BA but not to classunclassified misdemeanors to class
so, chargeddefendants withexplains,felonies. This is the State “[b]ecause

B appointedA or class felonies are entitled toeither class misdemeanors
that,Therefore, with the ofpurposecounsel.” the State reasons consistent

625:9, IV(c), may elevated to a classan unclassified misdemeanor beRSA
IV(c).625:9, ruling,forth in Such a thefelonyB without the notice set RSA

(2007), onlynotjustice, compliessee RSA 625:3 andargues, promotesState
625:9, IV(c), “the purposethe intended of RSA but also withpurposewith

173-B:9, it thatpassed plainly contemplatedof which at the time wasRSA
to class B felonies.”unclassified misdemeanors could be elevated

and, of theinterpretationsreasonablearguably,Given these varied
IV(c) 173-B:9, IV,625:9, saycannotRSA and RSA weinterplay between

error,that, if were its errorstatutory interpretationeven the trial court’s
statutory language.not evident” from theplain. Any “plainlywas error was

(2006).Henderson, 95, noAccordingly, plainv. 154 98 we findState N.H.
here.error

IV. Motion a New Trialfor

itthat the trial court erred when denied hisFinally, arguesthe defendant
defen-upon newlymotion for a new trial based discovered evidence. The

to a friend that“newly discovered evidence” is the victim’s admissiondant’s
Julywith the about the“exaggerated story” spoke policeshe her when she

motion, in part,trial court the defendant’s because9 incident. The denied
intestimonycumulative of her trialit found that the victim’s admission was

minimized the nature and seriousness of the“consistentlywhich she
thatthe defendant concedes the newappeal,defendant’s conduct.” On
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testimonyevidence “was consistent with about the[the victim’s] [at trial]
event,” contends, nonetheless, in findingbut that the trial court erred the
new evidence cumulative.

prevail newlyTo a motion for a new trial based discoveredupon upon
(1)evidence, the defendant must show: that he was not at fault for failing

(2)trial;to discover the evidence at the time of his the evidence is
(3)admissible, merits, cumulative;material to the and not and the evidence

is of such a character that a different result would be reached inprobably
(2002).Bader, 265,another trial. v. N.H. newlyState 148 282 “Whether

discovered a trial a of fact trialrequires questionevidence new is for the
(2004).Cossette, 355,court.” v.State 151 N.H. 361 We will sustain the trial

court’s it clearlydecision unless is unreasonable. Id.

We cannot conclude that the trial court’s denial of the defen­
“clearlydant’s motion was unreasonable.” Id. “Cumulative evidence is

defined as additional evidence of same to point.the kind the same Evidence
which to a which atgoes point upon no evidence was adduced the former

omitted).Bader,trial is not cumulative.” at (quotation148 N.H. 282-83
Here, found, concedes,as the trial court and as the defendant the victim’s

exaggerated Julyadmission that she when she told the about the 9police
testimony.incident is consistent with her trial id. at 283.As theSee State

explains: jury“If the victim’s it couldtestimony, onlybelieved [the trial]
],have concluded that . . .exaggerated storyhad the she told[she] Platt[

little,not a but a deal.” victim told Platt thatgreat Although the the
wall,”defendant had thrown “her the her down onto theagainst “pushed
neck,”ground,” “wrapped his hand around her and the“applied pressure,”

juryvictim told the that none of this was true.
record,Based this we conclude that the trial court’s that theupon finding

“clearlyvictim’s admission was cumulative of other evidence at trial was not
Cossette, Accordingly,unreasonable.” 151N.H. at 361. we need not address

arguments regarding admissibilitythe defendant’s the of the victim’s
Bader,admission. 148 N.H. at 283. Even if the victim’s admission wereSee

admissible, its “cumulative nature ... dictates that the defendant has failed
to Id.prong newlymeet the second of the discovered evidence test.”

Affirmed.

Hicks, Conboy, JJ.,Lynn, Bassett,and concurred.


