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provide action,does not a of maycause but aprovide standingstate with to
bring suit to aprotect rangebroader of natural publicresources than the
trust doctrine itbecause does not require ownershipstate of such re-

Id. at 432.Accordingly,we are not thatpersuaded the fact that thesources.”
State was allowed to proceed parensunder patriae standing authorizes the
imposition of a trust moneyover the damages awarded for Exxon’s torts. In
the absence of orstatutory precedential support, we decline to deviate from

and,the conventional lump-sum damages award accordingly, reverse the
trial court’s imposition of a trust as erroneous as a matter of law.

part;in and reversed part.inAffirmed

Hicks, J., VAUGHAN,J.,and retired superior justice,court specially
490:3,assigned under RSA concurred.
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Woodcock,assistantFoster, C.attorney general {ElizabethA.Joseph
for the State.orally),the brief andattorney general, on

Concord,defender, on theBarnard, ofappellateassistantThomas senior
for the defendant.orally,andbrief

(Smukler, J.), thein CourtBASSETT, jury Superiora trialFollowingJ.
ofcharges possessionon 23defendant, Houghton,F. was convictedJames

2014).1(a)649-A:3, theappeal,On(Supp.of child See RSApornography.
prove beyondtotrial was insufficientthat the evidence atarguesdefendant

that; (1) ofdepictionsinvolvedcharges15 thea ofreasonable doubt
(2) involved a18; chargesone of theof andageindividuals theunder

that, ofas to nineId. We conclude“sexually conduct.”explicitofdepiction
beyond a reasonableprovetoevidence was insufficientcharges,the the

agetheunderphotographsin the weredepicteddoubt that the individuals
in part.in and reversepart,we affirmAccordingly,of 18.

establishes, facts.followingfound, thehave or the recordjuryThe could
DepartmentPolice2011, the Hennikerofficers withAugust policeIn three

a result of theresidence. Asa warrant at the defendant’sexecuted search
Theto defendant.belonging thesearch, laptop computeraofficers seized
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defendant was indicted on charges23 of possession of child pornography.
See id. Each charge is uponbased a single digital image or movie file found
on the defendant’s computer.

trial,At the State introduced 23 orimages movie files into evidence as
numbered exhibits 1 through 23. At the case,close of the State’s the
defendant moved to dismiss the indictments that were based upon exhibits
11, 13, 15, that,and arguing because “[y]ou cannot see the faces of the
individuals,” jurythe “will not be able to make a determination that they
were . .. images of child pornography.” The trial court denied the motion.
The subsequentlyjury convicted the defendant on all 23 charges. This
appeal followed.

On appeal, the defendant argues that the evidence was insufficient for the
jury to have concluded beyond a reasonable doubt that the charges based
upon exhibits 1 through 15 depicted individuals under the ofage 18. The
defendant does not challenge his convictions on the charges based upon

23,exhibits 16 through conceding that the individuals indepicted those
exhibits “are sufficiently youthful to exclude any possibilityreasonable that
they are eighteen addition,or older.” In the defendant argues that the
evidence was insufficient to himconvict on the charge 3,based upon exhibit
because the photograph does not depict “sexually explicit conduct.” See

649-A:2, 2014).RSA III (Supp. The arguesState that the evidence was
sufficient to convict the defendant of all 15 charges on appeal.

When aconsidering challenge to sufficiency evidence,the of the we
objectively review the record to determine whether any rational trier of fact
could have found the essential elements of the beyondcrime a reasonable
doubt, allconsidering the evidence alland reasonable inferences therefrom
in lightthe most favorable to the Francis,State. State v. 598,167N.H. 604
(2015).“Because a tochallenge sufficiencythe of the evidence raises a claim

error,of legal our standard ofreview is de novo.” 237,State v.Kay, 162N.H.
—(2011).Further,243 because the defendant argues and the State does

—not contest that the State relied solely upon circumstantial evidence to
prove that the depicted 18,individuals were under the ofage we will
assume, without deciding, that imagesthe are circumstantial evidence of
the ofage the individuals depicted. <£Whenthe evidence is solely circum­
stantial, it must exclude all reasonable conclusions except guilt.” State v.
Zubhuza, (2014)125, omitted).166 N.H. Thus,130 (quotation we evaluate
the evidence in the light most favorable to the State and determine whether
the alternative conclusion is sufficiently reasonable that a jurorrational
could not have prooffound of guilt beyond a reasonable doubt. Id.

1(a)649-A:3,RSA states that person shall knowingly [b]uy,“[n]o . . .
procure, possess, or anycontrol visual representation of a child inengaging
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ageunder the“any personis defined asconduct.” “Child”sexually explicit
2014).Thus, had the burden649-A.-2,1 the State(Supp.years.”of 18 RSA

in thesubjects depicteddoubt that thea reasonableproving beyondof
years.”of 18 Id.agewere “under theexhibits

ofagedetermination of theobserved thatpreviously “[t]hehaveWe
fact, everydayonrelyingfor trier ofin is thesubjects photographthe [a]
Cobb, 638, 646v. 143 N.H.common Stateexperiences.”andobservations

649-A:3).omitted) (decided(1999) version of RSApriorunder(quotation
aeveryday experiences,itsuponchild baseddetermining pornography,“In

subjectthe isfrom a whether”photographof fact can determinetrier
omitted); v.and see also State(quotationof 18. Id. bracketsageunder the

(2008)13, 18 required produceis not toClark, (holding that State158 N.H.
real,depictspornographyto thatbeyond images provethemselvesevidence

children).virtual,thanrather
regardof evidence with tosufficiencythe thechallengesThe defendant

acknowledges,in 1 15. Hethroughexhibitsage depictedthe of individuals
chargesthose that werehowever, onlyat trial he moved to dismissthat

11, 13, first address hisAccordingly,and 15. weexhibitsuponbased
regarding charges uponthe basedsufficiency challengeof the evidence

of use11, 13, sufficiencyour standard review. Weutilizingand 15exhibits
charges.toregard remainingof review with theour error standardplain

(2011).375,162 N.H. 380Guay,State v.See

that,13, 15,11, we conclude evena of exhibits andAfter review
State, photo­to the thelightin the most favorableviewing imagesthe

beyond a reasonablejuryinsufficient for a to concludeevidence wasgraphic
ofage years.”individuals “under the 18depictthat exhibits 11 and 15doubt

in 11 is almost649-A:2, the face of the individual exhibitI. BecauseRSA
obscured, rational trier of fact couldcannot conclude that awecompletely

doubt, was less than 18found, a that the individualbeyondhave reasonable
Moreover, undergone11 to haveappearsindividual in exhibityears old. the

verythat can discern littleheavily pixelated15 is so weExhibitpuberty.
inthe of the individual theageto a determination ofmightthat be relevant

thatTherefore, do not allowus to concludeimagesbecause thephotograph.
doubt,found, that thea reasonablebeyondrational trier of fact could havea

old, we reverse the convictionsyearsare under 18depictedindividuals
exhibits 11 and 15.uponbased

State,contrast, in the most favorable to the welightwhen viewedBy
—sufficientlyin exhibit 13 is visibledepictedthat the individualconclude

— that a rationalsufficiently apparentareand her characteristicsphysical
that thebeyondconcluded a reasonable doubttrier of fact could have
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individual in the photograph youngeris than 18 years old. Accordingly,we
affirm the conviction on chargethe that is based upon exhibit 13.

We now turn to the defendant’s challenge to the ofsufficiency the
evidence regarding remainingthe 12 charges appeal.on Because the
defendant failed to preserve his sufficiency challenge, we conduct a plain
error analysis of his onarguments appeal. Guay, 162 N.H. at 380. “Under

rule,the plain error we may consider errors not raised before the trial
“However,court.” Id. the rule should be used sparingly, its use tolimited

those circumstances in which a ofmiscarriage justice would otherwise
omitted). (1)result.” Id. (quotation “To find plain error: there must be an

(2)error; (3)the error must be plain; the error must affect substantial
(4)rights; and the fairness,error must seriously affect the integrity or

public omitted).ofreputation judicial proceedings.” (quotationId.

4, 5, 6, 8, 14,With toregard exhibits and the images are of sufficient
size and resolution to allow us to theyconclude that depict unmistakably
underage individuals. When inviewing lightthem the most favorable to the
State, we conclude that a rational determined,trier of fact could have
beyond doubt,a reasonable that the depictedindividuals yearsare under 18
old. Accordingly, we affirm the convictions on the charges based upon

4, 5, 6, 8,exhibits and 14.

contrast,In 1, 2, 3, 7,as to 9,10, 12,exhibits and we thatconclude no
fact,rational trier of viewingeven the in lightevidence the most favorable

State,to the could beyondconclude a reasonable doubt that the images
depict individuals ageunder the of 18.These exhibits each have at least one

—attribute either imageextreme pixelation or the andepiction of
—individual with physicalmature thatdevelopment does not toenable us

conclude that a rational trier of fact could have beyondfound a reasonable
doubt that the individuals depicted Clark,are under the age of 18. 158Cf.
N.H. at 18 that(concluding imagesthe in that case were “not of such
inferior quality or insufficient size” and the trial court could have deter­

child).that images real,mined the depicted virtual,a rather than
that,arguesThe State in addition to the physical development and

appearance individuals,of the exhibits 7 and 10 contain other indicia that
the individuals depicted are under years Specifically,18 old. the State
points 7,to presence,the in exhibit of stuffed animal toys postersand of

purportedlymusicians from “young teen magazines.” regardWith to
10,exhibit the State argues that the use of inthe word “teen” the title of the

image file supports argumentits that yearsthe individual is under 18 old.
Although when in light State,viewed the most favorable to the the

presence toys, musicians,of ofposters and the of mayuse the word “teen”



274

thatprovelittle toyoung, theyare dodepictedthat the individualssuggest
objectsAs forageunder of 18.actuallyare thedepictedindividualsthe

as well astoysthat stuffed animalwe observeimages,in thedepicted
solely individuals underbynot possessedareyoungof musicianspictures

necessarilyin the file nameMoreover, “teen” as usedthe termof 18.agethe
19, a crime under RSAand it would not beof andagesthe 18encompasses

Accordingly,weages.of649-A:3,1(a) images of individuals thesepossessto
with theevidence, togetherconsideredeven whenthat thisconclude

notin woulddepicted images,theof individualstheappearancephysical
thata doubtbeyondconclude reasonableof fact toa rational trierenable

agethe ofunder 18.depictedindividuals arethe
beyond ajurythe to concludeinsufficient forthe evidenceBecause was

2, 3, 7, 9, 10, 12 individuals1, depictedanddoubt that exhibitsreasonable
Havingcharges jury.those to the18,it error to submitthe of wasageunder

theerror, remaining prongs ofanalyzewe must thethat this wasconcluded
wasis whether the errornext consideration“Ourerror standard.plain

circumstances, couldthe Stateat “Under these162N.H. 384.Guay,plain.”
should not have beenof and theproof charge[s]met its burdenhavenot

theplainthe was becauseconclude thatjury.”to the Id. We errorsubmitted
thatof the crime:to an essential elementprovewas insufficientevidence

:3,649-A:2, I,of 18. See RSAageunder thedepicted werethe individuals
I(a).

test, ofsatisfy“to the burdenthe errorplainthird ofprongfor theAs
therights,substantial defendantthat an affecteddemonstrating error

e., it thei. that affectedprejudicial,that error wasdemonstrate themust
(2007).416, 425 WeLopez,v. N.H.of the State 156proceeding.”outcome

substantial rights“affected thethat the error here defendant’sconclude
at thecharge[s]the the close ofto dismissthe trial court’s failurebecause

at 384.Guay, 162 N.H.charge[s].”on theled to his convictionevidence
error test: “the errorprongfinal of the plainturn to the fourth andWe

fairness, judicialor ofintegrity public reputationseriously affect themust
omitted). wasthe defendantat “[BJecauseId. 380proceedings.” (quotation

guilt,of to allowthe defendant’sevidenceuponbased insufficientconvicted
ofandseriously integrityaffect the fairnessto stand wouldconviction

reverse the defendant’sAccordingly,at 384.Id. wejudicial proceedings.”
1,2,3,7,9,10, andexhibitsuponthat were basedchargeson theconvictions

12.

sufficiencyexhibit 3 onuponconviction basedwe reverse theBecause
not addressdepicted, we needthe of the individualregarding agegrounds

“sexually explicitdepictthat exhibit 3 doesargument notdefendant’sthe
but649-A:3,1(a). appeal,the notice ofIssues raised inRSAconduct.” See
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briefed, 716, 726(2014).not are deemed waived.See State v. 166Perry, N.H.
The case is remanded for resentencing.

partin and reversed in part.Affirmed

Dalianis, C.J., HICKS, Conboy, JJ., concurred;and Lynn, J.,and
in part,concurred and in part.dissented

Lynn, J., inconcurring part and indissenting part. Because I conclude
that no juryreasonable could find abeyond reasonable doubt that the
images in 1 through 18,exhibits 15 depict individuals under the ofage and
because, view,in my this evidentiary deficiencyis of sufficient magnitude to

error,constitute plain I would reverse the defendant’s convictionson all the
charges based on these Iimages. thus concur in majority’sthe reversal of

1-3, 7, 9-12,the convictions 15,based on exhibits and but dissent from its
affirmance of the 4-6, 8,conviction'sbased on exhibits and 13-14.

The majority properly recognizes that there are limits to our observation
Cobb,in v. (1999),State 143 N.H. 638 that determination of age“[t]he the

of insubjectsthe photograph fact,is for the relying[a] trier of on everyday
observations Cobb,and common experiences.” 143 N.H. at (quotation646
omitted). statement,Despite this we cannot simply jury’sdefer to the
determination of age any Rather,under and all circumstances. we retain an
independent responsibility to review the evidence to determine whether it

aprovides basis which aupon reasonable jury guiltcould have found
abeyond reasonable doubt.

For the byreasons stated Imajority, agreethe with its conclusion that
no juryreasonable could have guilt beyondfound a reasonable doubt with
respect 1-3, 7, 9-12,to However,exhibits and 15. unlike the I ammajority,
not persuaded imagesthat the indepicted the other six exhibits meet the
beyond a reasonable doubt Havingstandard. reviewed 1 throughexhibits
15,1 readily acknowledge that it possibleis the individuals indepicted these
images Indeed,are under agethe of 18. with respect imagesto some of the
(exhibit 5, for example), I would even concede that it is probable the

But,individual is under 18. in any probativethe absence of ageevidence of
themselves,aside from the Iimages do not see how a juryreasonable could

be left nothingwith more than a frivolous or fanciful thatdoubt the
(1978)individuals Wentworth, 832, 839are 18 or older. See v.State 118N.H.

instruction).(reciting short,model jury view,reasonable doubt In in my the
jury’s anydetermination that of depictedthe individuals in 1exhibits

inthrough 15 is fact under age rely18must on a ofdegree speculation that
is fundamentally at odds with the standard of fact-finder confidence
sufficient to asupport criminal conviction.
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from,with, in dissenttherefore, partin concur andpartrespectfully,I
of court.judgmentthe the
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