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in rulingtrial court did not err that Banks was a “volunteer worker” under
conclusion, judicialPolicy.the Given this we need not address Newell’s

estoppel argument.
part;in reversedAffirmed

part;in and remanded.

Dalianis, C.J., Conboy, Lynn, Bassett, JJ.,and and concurred.
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Laurent, P.A.,Haughey, Philpot (Christopher& of Laconia J. Fischer on
orally), plaintiff.the brief and for the

PLLC,Hippie, (StephenThe Law Martin & of Concord T.Offices of
orally),Martin on the brief and for the defendant.

Hicks, defendant, Eugene Dowgiert, appealsJ. The an order of the
J.)(Delker, title, inSuperior dismissing pleaCourt his of which he filed

inresponse possessory brought by plaintiff,to a action the circuit court the
(bank),the Bank of NewYork Mellon as Trustee. We consider whether the

479:25,in IIruling pleacourt erred that the is time-barred under RSA
2015) (2013).479:25, not, and,(Supp. and RSA II-a We hold that it did

accordingly, affirm.
include,Dowgiert’s pleadings supports, followingor the record the facts.

2005,In Dowgiert mortgagerefinanced a loan on his home with Decision
(Decision One).Mortgage Company, Dowgiert gave promissoryOne LLC a

mortgage Mortgage Registrationnote to Decision One and a to Electronic
(MERS) 2007,InSystems as nominee of Decision One. Decision One

2011,In assigned mortgageceased to exist. MERS the to the bank.
and, 3, 2013,Dowgiert mortgage, Septemberdefaulted on the on or around

mortgage purchased Dowgiert’s propertythe bank foreclosed on the and at
25, 2013,Septemberthe foreclosure sale. On or around the bank filed the

Rockingham County Registry Duringforeclosure deed with the of Deeds.
time, Dowgiertthis was incarcerated and did not receive notice of the

Accordingly, petition superiorforeclosure. he failed to the court for an
enjoining priororder the foreclosure to the sale.

2014,In inJuly possessorythe bank filed a action the circuit court to
Dowgiert property. Dowgiert, self-represented party,remove from the as a

plea asserting authorityfiled a of title that the bank did not have the to
that, therefore,mortgageforeclose on the and the foreclosure was invalid.

(2007), Dowgiert pleaPursuant to RSA 540:17 the court ordered to file his
October,in insuperior “by Tuesdaythe court the first 2014.” From the
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record, appears Dowgiertit that failed to do so. More than a week after the
deadline, 16, in judgmenton October the bank moved the circuit court for

object,in Dowgiert grantedits favor. failed to and the court the motion.
later, 21, Dowgiert, represented byMore than a month on November

counsel, in vacating judgmentmoved the circuit court for an order the and
him inallowing plea superiortwo weeks to file his of title the court. The

that,hearing totalitycourt held a on the motion and determined a“[u]nder
circumstances, arguments,”of the and after consideration of all the motion

ingranted. Dowgiert pleashould be The court ordered to file his the
insuperior by Tuesday Maycourt the “first 2015.”

24,in InDowgiert plea superior Aprilfiled his of title the court on 2015.
it, alleged authorityhe that the bank did not have the to foreclose on his
property. Specifically, legalhe asserted that the bank had lacked title to the

(1)mortgage prior assign-because: “Decision One ceased to exist to the
(2)Note”;purported negotiation Mortgage assign-ment and of the “the

late,years thereby conformingment was three not with” certain deadlines
(8)(PSA);in Pooling Agreementthe and Service the “Note [was not]

PSA;through specific assignment required bytransferred chain” the[the]
(4) possessed “originaland there was no evidence that the bank the

Dowgiert alleged‘blue-ink’note at the time of foreclosure.” also that he had
incarcerated;not received notice of the foreclosure because he had been

thus, enjoinpetition prior“he could not a to the to[have filed] [foreclosure]
court,inDowgiert plea superior nearlythe When filed his the one[sale].”

year eight elapsed purchased propertyand months had since the bank the
sale, nearly year elapsedat the foreclosure and one and seven months had

since the bank recorded the foreclosure deed. The bank moved to dismiss
Dowgiert’s plea, arguing that it was time-barred.

ingranted pleaThe court the bank’s motion. It ruled that the claims the
479:25,concerning mortgagethe bank’s title to the are barred under RSA

II Dowgiert bring priorbecause failed to them to the foreclosure sale. The
that, Dowgiert bringcourt also ruled because did not his claim about the

year day recordingforeclosure notice “within a and a of the of the
deed,” 479:25, Dowgiert appealed.foreclosure it is barred under RSA II-a.

dismiss,In reviewing grantthe court’s of the motion to our standard
inallegations Dowgiert’s pleadings reasonablyof review is whether the are

susceptible permit recovery.of a construction that would See Plaisted v.
195 (2013).LaBrie, 194, Dowgiert’s pleadings165N.H. We assume that are

in lighttrue and construe all reasonable inferences the most favorable to
in inengage inquiryhim. See id. We then a threshold that tests the facts the

law, ifpleadings against applicable allegationsthe and the constitute a basis
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relief,legal improper grantfor we must hold that it was to the motion to
dismiss. Id.

us, inengage statutory interpre­To resolve the issues before we must
law,interpretation questiontation. The of a statute is a of which we review

(2010).349, InBraley,de novo. Favazza v. 160 N.H. 351 matters of
statutory interpretation, legislature’swe are the final arbiters of the intent

in Inexpressedas the words of the statute considered as a whole. Id.
statute,inconstruing meaning, languageits we first examine the found the

possible, plain ordinary meaningsand when we ascribe the and to the
interpret legislativewords used. Id. We intent from the statute as written

legislature might languageand will not consider what the have said or add
Am.,legislaturethat the did not see fit to include. Strike Four v.Nissan N.

(2013).729, ininterpret statutory provisions164 N.H. 735 We the context
Favazza,statutoryof the overall scheme. 160 N.H. at 351. Absent an

ambiguity, beyond languagewe will not look the of the statute to discern
Governor,legislative Hampshireintent. See New Health Care Assoc. v. 161

(2011).378,N.H. 385
479:25, IIDowgiert’s principal argument is that RSA and II-a do not

apply plea procedures mortgageto his of title. RSA 479:25sets forth the for
2015).through power (Supp.foreclosure the of sale. See RSA 479:25 Those

procedures require, among things, foreclosing party giveother that the
479:25,1. 479:25,mortgagor.notice of the foreclosure to the See RSA RSA

II requires upon mortgagor by registeredthat notice be “served the or sent
daysor certified mail to his last known address ... at least 25 before the

479:25, that, inrequiressale.” RSA II. The statute also the[foreclosure]
notice, foreclosing party mortgagor right “petitionthe advise the of his to

enjoinsuperiorthe court ... to the scheduled foreclosure sale.” Id.
omitted).(quotation

mortgagorThe statute establishes a timeframe for the to exercise his
right petition superior mortgagorto the court. The must “institute such

added).petition prior (emphasis. . . to sale.” Id. Failure to do so “shall
any right mortgagorthereafter bar action or action of the based on theof

added). Avalidity (emphasis separateof the foreclosure.” Id. time limitation
479:25,applies any challengeto to the foreclosure notice. RSA II-a states

notice, notice,challenging givingthat claim the form of manner of or“[n]o
brought by mortgagorthe conduct of the foreclosure sale shall be the . . .

year day recordingone and one from the date of the of the foreclosureafter
added).479:25, (emphasesdeed for such sale.” RSA II-a

action, action,Dowgiert argues plea rightthat his is not “an of or claim
— 479:25, Instead,IIby”all of which would be barred RSA or II-a. he
contends, “defense,” and, such,plea statutorythe is a as the limitations

that,periods apply. Dowgiert argues generally,do not further statutes of
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479:25, II-a,IIrepose, applylimitation or such as RSA and do not to
Thus, asserts,Dowgiert by dismissingdefenses. the trial court “erred [his]

Plea of Title.”

action,”Dowgiert’s plea rightWe hold that is an “action or of RSA
479:25,II, defense, and, therefore, 479:25,II applies pleanot a RSA to the

that, in plea, Dowgiert challenges authorityto the extent the the bank’s to
(2007) proceduresforeclose. RSA 540:17 and :18 set forth the that the

incircuit court must follow when a defendant raises an issue of title a
(2014).Roe, 264,plaintiffs circuit court action. Frie­dline v. 166 N.H. 266

specifically pleaRSA 540:17 addresses the of title:

If inplead plea may bring questionthe defendant shall a which
premises recognizethe title to the demanded he shall forthwith to

sureties, inplaintiff,the with sufficient such sum as the court shall
order, in superior countyto enter his action the court for the at

court,inday, prosecutethe next return and to his action said and
pay pendingto all rent then due or which shall become due the

action, damages may againstand the and costs which be awarded
him.

added).(emphases thoughRSA 540:17 Even the statute sets forth the
inprocedure by plea may responsewhich a of title be filed to a circuit court

action, legislature pleathe did not characterize the as a defense. The
legislature separateinstead characterized it as a “action” that the defen­

Id.;inprosecute” superiordant must “enter . . . and .. . the court. see Fed.
(2016) (“RSAWillette, 512,Mortg. Corp.Home Loan v. 168 N.H. 516

inplaces superior540:17 .. . the burden to institute the action the court on
omitted)). action,(quotation Dowgiert’s pleathe defendant.” is therefore an

Because, in plea, Dowgiert challengesnot a defense. the the bank’s
foreclose, 479:25,IIauthority applies; mortgagorto RSA the statute bars a

sale,bringing, “any rightfrom after the foreclosure action or of action . . .
validitybased on the of the foreclosure.”

479:25, inappliesWe further hold that RSA II-a to the contention
Dowgiert’s plea inadequatethat the foreclosure notice was because he did
not receive it while he was incarcerated. This contention is a “claim
challenging givingthe form of notice” or the “manner of notice” under the
statute, and, thus, 479:25,applies.*it RSA II-a.

* 479:25,reject Dowgiert’s argument pleaWe that his was not RSA II becausebarred under
argumenthe not receive notice of the foreclosure while he was This is adid incarcerated.

which,Dowgiert’s inadequate,restatement of claim that the foreclosure notice was we
conclude, 479:25,is RSA II-a.barred under
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—in inDowgiert plea superior Aprilfiled his the court 2015 after the
sale,September year day2013foreclosure and more than one and one after

in Septemberthe bank recorded the foreclosure deed 2013. Because
Dowgiert plea statutoryfailed to file his within either of the timeframes set

479:25, II-a,in II correctly pleaforth RSA and the trial court ruled that the
is time-barred.

—permitToconclude otherwise would an “end-run” around the statutes
legislature Appeala result that the could not have intended. See To­wnof of

(2016)Salem, 572, (interpreting preclude168 N.H. 578 a statute to a
right partiescommon law of action that would have otherwise allowed to

legislative grant“create an end-run around of exclusive enforcement[a]
jurisdiction”). Dowgiert’s interpretation, mortgagorUnder even a with

inchallengenotice could wait until well after the sale to the foreclosure an
in response possessory mortgagoraction filed to a action. The could also

in ifchallengewait to the foreclosure notice that same action even more
year day passed recordingthan a and a had since the of the foreclosure

unambiguouslydeed. Given that the statutes set forth timeframes after
barred,types legislaturewhich these of and are the“action[s]” “claim[s]”

mortgagor merely bycould not have intended for a to elude the timeframes
characterizing types againstthe same of actions and claims as “defenses”

479:25, II,possessorythe action of the owner after foreclosure. RSA II-a.
that, ifDowgiert argues statutory apply,next even the time limitations he

479:25,complied respectwith RSA II-a with to his notice claim because he
in inplearaised that claim the of title that he filed the circuit court “more

period According Dowgiert,than one month before the limitations ran.” to
479:25,in“filing a Plea of Title the before[circuit court] [RSA II-a’s]

period expires preserve rightis sufficient to a defendant’s tolimitation[s]
ifpossessory possessorydefend a action . . . even the action is not

479:25,Superiortransferred to Court until after limitations[RSA II-a’s]
period expires.”

disagree. Generally, periodWe a limitations does not toll until a
jurisdiction.inparty competentfiles his action a court of See Jackson v.

(11th 2007)Astrue, 1349, in(citing506 F.3d 1358 Cir. several cases which
jurisdictionin“filing competentthe court held that a court without did not

omitted)). Here,(quotationtoll the statute of limitations” the[relevant]
jurisdictioncompetent Dowgiert’s pleacircuit court is not the court of over

jurisdiction title,”because “it does not have to resolve issues of which issues
Friedline, 266,in superior“must be resolved court.” 166 N.H. at 267

omitted). Thus, 479:25,(quotation RSA II-a could not have been tolled until
—court,in inDowgiert plea superior Aprilfiled his the which he did 2015

period expired uponmonths after the limitations had the foreclosure sale.
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that, inDowgiert filing Superiorasserts “because the Plea of Title
possessory Superioracts to transfer the action to Court asCourt[ ] if

there, inoriginally brought filingthe initial date of the Plea of Title the
should control.” This assertion mischaracterizes the relevant[circuit court]

procedural plealaw. When a defendant raises a of title and “files such
court,recognizance by [plaintiffs] possessoryas ordered the the[circuit]

Willette,in stayed.” (quotationaction the is 168 N.H. at 515[circuit court]
omitted). And, in superiorthe defendant fails to enter action the“[i]f [his]
court, inpossessory proceedings maythen the the resume.”[circuit court]

omitted).(quotation requireId. “RSA 540:17... does not the [circuit court]
but, rather,superiorto or otherwise enter the action in courttransfer

inplaces superiorthe burden to institute the action the court on the
omitted) added). Thus,(quotations ellipsis (emphasisdefendant.” Id. and

court,inDowgiert plea superiorwhen filed his of title the the bank’s
inpossessory possessoryaction remained the circuit court. The action was

not, contends,Dowgiert superioras transferred to the court.
ifDowgiert misinterprets phrase originallyalso the “as were[the action]

that,begun filing pleathere.” RSA 540:18states the of such and the“[a]fter
entry recognizance proceedingsof such no further shall be had before the

court, inmay prosecutedbut the action be entered and the[circuit]
superior originally beguncourt in the same manner as it were there.” Id.if

added). in(emphases Implicit Dowgiert’s argument is the notion that
—in in“action” RSA 540:18refers to the same “action” as that RSA 540:17

pleathe of title.

However, plain languagethe of RSA 540:18shows that “action” refers
plaintiffs possessoryinstead to the action. RSA 540:18 contains three

provisions relating filing “filingto the of title claims. The first is the of such
inplea entry recognizance” superiorand the of such the court. RSA 540:18.

Then, title,filing” plea proceedingsthe of the of “no further shall“[a]fter
that,Finally,be had before the Id. RSA 540:18states even[circuit court].”

halted,though proceedings maythe circuit court have “the action be
added).inprosecuted superior (emphasisentered and the court.” Id.

Because, statute, already pleaunder the the defendant must have filed the
in superior opportunity prosecuteof title the court before the to enter and

arises, Rather,“plea.”the “action” the “action” cannot be the same as the
framework,possessory statutoryit must refer to the action. Id. Given the

legislaturewe conclude that the could not have intended for “action” to
plearefer to the defendant’s of title.

Moreover, conjunctioninprovisionsthe of RSA 540:18must be read
540:17,provisionswith the of RSA 540:17.Under RSA the “action” must be



208

inprosecuted superior “plead[s]entered and the court after the defendant
in inplea may bring question premises”a which the title to the demanded

contrast, 540:18,Inthe circuit court. RSA 540:17. under RSA the “action
in ifmay prosecutedbe entered and ... the same manner as it were

added);inoriginally begun” superior (emphasisthe court. RSA 540:18 cf.
(2014) (“TheComm’rs, 379,Appeal County generalCoos 166 N.H. 386of

statutory ‘may’rule of construction is that the word makes enforcement of
permissive requires mandatorya statute and that the word ‘shall’ enforce­

omitted)). in(quotation filing superiorment.” Because the “action” the
mandatory filingcourt under one statute is and the “action” under the

not, proceedings.other statute is the statutes must refer to different

Moreover, that, pleaRSA 540:18states after the defendant files the
recognizance, proceedingsand enters “no further shall be had before the

inproceedings stayedRSA 540:18. Once have been the[circuit court].”
court, things concerning possessorycircuit one of two could occur the

inpossessory stayedaction. Either the action could remain the circuit court
adjudication title,pending superior pleathe outcome of the court’s of the of

Willette, 515-16, possessory “maysee 168 N.H. at or the action be entered
in if inprosecuted originally begun”and ... the same manner as it were the

court, 540:18,superior superiorRSA and the court could consolidate and
adjudicate inplea possessory proceeding.the and the action one GibsonCf.

(1991)LaClair, 129, (reversing groundsv. 135 N.H. 130 on other an order
insuperior “granting possession plaintiff’of the court a writ of favor of the

plaintiffs “underlyingafter the eviction action” was “removed to the
title”). Because,superior pleacourt when the defendant entered a of under

scheme, adjudicated instatutory possessory maythe the action be either
court,superior “maythe or the circuit the “action” that be entered and

inprosecuted superior posses-­the court” under RSA 540:18 must be the
added).sory (emphasisaction. RSA 540:18

rejectAccordingly, Dowgiert’s argument filingwe that “the initial
indate of the Plea of Title the should control.”[circuit court]

inDowgiert plea superiorBecause failed to file his of title the court
479:25, II-a,in II pleawithin the timeframes set forth RSA and the is not

reasonably susceptible permit recovery.of a construction that would See
Plaisted, 165 N.H. at 195.We therefore affirm the trial court’s dismissal.

Affirmed.

Dalianis, C.J., Conboy, Lynn, Bassett, JJ.,and and concurred.


