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general statutory “may”mens rea. It is a rule of construction that the word
N.H., 254,permissive.is State v. Korean Methodist Church 157 N.H.of

(2008).256-57
result,In arguing contrary uponfor a the State relies Straut v.

(1942). Strand, however,inCarpenter, 92 N.H. 123 The issue was whether
injuriesplaintiff personal injurya could maintain a action for his even

Straut,though comply Responsibilityhe failed to with the Financial Act. 92
Sirois, 100,124 (preface opinion).N.H. at to But see Fuller v. 97 N.H.

(1951) law).(explaining longer good100-01 that Strand is no The State also
264:3, I (2014),upon mandatory suspensionrelies RSA which concerns the

registrations.of drivers’ licenses and motor vehicle The State has failed to
264:3, I,demonstrate that either Strand or RSA are relevant to the issue on

—appeal namely, legislaturewhether the intended violation-level offenses
“knowingly.”under RSA 263:64 to contain a mens rea. of

remaining arguments theyWe need not address the State’s because
rebut assertions of the defendant that we have not discussed. For all of the

reasons, therefore,above we hold that the trial court erred when it
concluded that the violation-level offense of which the defendant was found
guilty require “knowingly.”does not a mens rea. of

Reversed.

Dalianis, C.J., Hicks, Conboy, Lynn, JJ.,and and concurred.
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Foster, Fuller,Joseph attorney general (StephenA. D. senior assistant
attorney general, orally),on the brief and for the State.

Rothstein, defender, Concord,deputy publicDavid M. director of on the
orally,brief and for the defendant.

J.)Lynn, (Brown,,appeals SuperiorJ. The State an order of the Court
defendant,dismissing charges againstthe the Drew Fuller. The court ruled

169-B, jurisdictionchapterthat the 2014 amendments to RSA which vests
juvenile indelinquents ages familyover 17 and under the division of the

court, 2014, 13;apply retroactivelycircuit to his case. See Laws 215:3-:­ RSA
(2014 2015). WeSupp.ch. 169-B & affirm.

I

followingThe record reflects the facts. The defendant was arrested on
26, 2015, heroin,May charged possession changingand with of marks on a

firearm, incarryingand a firearm a vehicle without a license. See RSA
(2014).318-B:2, (2011); RSA (2014);I 159:13 RSA 159:4 The State filed

16,charges July grandinformations on the misdemeanor firearm on and a
jury charge Julyindicted the defendant on the heroin on 17.The defendant

10, 1998, thus, yearswas born on March and was 17 old both at the time he
allegedly chargedcommitted the offenses and at the time he was indicted or
by information for these crimes.
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15, 2014, 1624,BillMay legislatureOn the enacted House which amended
2014,215:3-:13,:19-:21,chapter AmongRSA 169-B.See Laws :23-:24. other

169-B:2, IV,changes, raising agethe bill amended RSA the of a “Delin­
2014,quent” anyone years age.to include under 18 of See Laws 215:3.The

prior “Delinquent”version of the statute defined a as an individual under
(2014).169-B:2,age change Julythe of 17.See RSA IV This took effect on

1, 2014,2015. See Laws 215:28.
2015, him,In August charges againstthe defendant moved to dismiss the

jurisdictionarguing superiorthat the court lacked because amended RSA
2015)169-B:2, jurisdic-(Supp. familyIV extended the division’sexclusive

juveniles objectedage. arguedtion to include his The State and that the
date, 1,applied prospectively Julyamendment from its effective 2015.

date,Because the defendant committed the offenses before this and when
17, “Delinquent”he was the State contended that the former definition of

and, thus, jurisdiction.superiorcontrolled the court had
169-B:2,hearing, superiorAfter a the court ruled that amended RSA IV

1,applied retroactively persons Julyto who committed offenses before
2015, date, and, therefore, superiorbut were indicted after that the court

jurisdiction First,did not have over the defendant. the court determined
inapply Carpentino,that it need not the test articulated State v. 166 N.H.

9, 12-14(2014), statute,savings upon Carpentmobecause the which the test
(2012).based, applyis did not to the case. See RSA 21:38 The court

(1)ifsavings applies onlyreasoned that the statute and if: an act was
(2)repealed; prosecution pending repeal;a suit or was at the time of the

(3) prosecutionand the suit or was for an offense committed under the
repealed recovery penaltyact or for the of a or forfeiture incurred under

repealed prosecution pendingthe act. The court ruled that the was not at
repeal, prosecutionthe time of and that the was not for an offense

act,repealed penaltycommitted under the nor did it seek a incurred under
repealedthe act.

applied retroactivity,The court then the common law test of which we
See,in e.g.,have articulated both civil and criminal cases. Town Bartlettof

171, (2015); Hamel, 392,Furlong,v. 168 N.H. 179 State v. 138 N.H. 394
(1994). finding legislature ultimatelyAfter that the was silent on whether it

apply retroactively,intended the amendments to the court examined
change procedural. changewhether the was substantive or It ruled that the

and, therefore,procedural, applied retroactively.was could be It thus
granted superiorthe motion to dismiss because the court did not have
jurisdiction over the defendant.
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II

appeal, argues by applyingOn the State that the trial court erred the
case,chapter retroactivelyamendments to RSA 169-B to the defendant’s

which, contends, pendingit was at the time the amendments took effect.
(2014) provides familyRSA 169-B:3 that the division1 “shall have
jurisdictionoriginal proceedings alleging delinquency.”exclusive over all

but,“delinquency,” pursuantThe statute does not define to the amend-
2015)issue, 169-B:2, (Supp.ments at the current version of RSA IV

provides “Delinquent” personthat a is “a who has committed an offense
reaching age years felonybefore the of 18 which would be a or misde-

if bymeanor under the criminal code of this state committed an adult.”
omitted).2014, amendments,(quotationLaws 215:3 Prior to the a “Delin-

quent” person reaching agewas a who committed an offense before the of
(2014) omitted).169-B:2,years. (quotation Similarly,17 RSA IV after the

2015)amendments, 169-B:2, (Supp.RSA VI now defines “Minor” as “a
omitted).2014,person age (quotationunder the of 18.”Laws 215:4

Although provides general familyRSA 169-B:3 the rule that the division
jurisdiction delinquency proceedings,has over other sections of the statute

jurisdictionprovide exceptions superior mayunder which the court have
2015)169-B:4,delinquents example, (Supp.over or minors. For RSA VII

“In inprovides: any instance which the statute of limitations has not tolled
juvenile petition uponand no has been filed based acts committed before

eighteenth birthday, may proceed against personthe minor’s the state the
justicein Insystem person’s eighteenth birthday.”the criminal after that

(2014)addition, 169-B:24,1 providesRSA that cases before the court“[a]ll
in complained felonywhich the offense of constitutes a or would amount to

infelony may superiora the case of an adult be transferred to the court”
hearingafter the circuit court conducts a and considers various factors to

whether a case should be transferred.”“determinfe]
argues ‘savings appliesThe State that clause’ to“[t]he [RSA 21:38]

prosecutions pending legislationthat are on the date that new becomes
effective ‘unless such construction would be inconsistent with the manifest

”legislature repugnantintent of the or to the context of the same statute.’
(2012).)(Quoting requires interpretRSA 21:1 Resolution of this issue us to

statute,savings involving statutorythe RSA 21:38. “We review matters
interpretation Carpentino,cle novo." 166 N.H. at 13. “To determine a

meaning, language, plainstatute’s we first examine its and ascribe the and

1 (2014)court,” 169-B:2,grants jurisdiction byRSA 169-B:3 to which is RSA III“[t]he defined
1, 2011,July jurisdictionas “the court.” Effective the of the former court wasdistrict district

court,by newly familythe circuit which the See RSAsubsumed created includes division.
2015).(Supp.490-F:3
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ordinary meaning interpret legislativeto the words used.” Id. “We intent
legislaturefrom the statute as written and will neither consider what the

might language legislaturehave said nor add that the did not see fit to
ininterpret statutoryinclude.” Id. “We a statute the context of the overall

in legislativescheme and not isolation.” Id. “Weare the final arbiters of the
inexpressedintent as the words of the statute considered as a whole.” Id.

in ingoal apply light legislature’s enacting“Our is to statutes of the intent
policy sought by statutorythem and the to be advanced the entire scheme.”

Id.
savings provides: prosecution, pendingThe statute “No suit or at the

act,repeal any any recoverytime of the of for offense committed or for the
penalty repealed,of a or forfeiture incurred under the act so shall be

by repeal.” disagreeaffected such RSA 21:88.We with the State that the
savings applies prosecution againststatute to this case because the the

yet pendingdefendant was not when the amendments took effect. The
against pendingState contends that the case the defendant was because he

acts, arrested, filed,allegedly complaintscommitted the was were bail had
set, superiorbeen and the case had been bound over to court before the

However,amendments took effect. the defendant was not indicted until
—17, 2015,July Julyand informations were not filed until 16 more than

Julytwo weeks after the effective date of 1.

prosecution pendingWe have said that a is not until a defendant is
Arlin, 179, (1859),In questionindicted. State v. 39 N.H. 180 the was

prosecution pending against respondent”“whether a criminal was the at
reducing punishment respondent’sthe time that a law the for the crime was

passed. respondent charged havingThe “was with committed the offence
5, 1859,April immediately uponafter which date he was arrested a

warrant, and,complaint magistrate,and after an examination before a
jail, Augustcommitted to where he remained until indicted at the trial

Arlin, passedterm.” 39 N.H. at 180-81.The act at issue was on June 27.
prosecution “clearly” pendingId. at 181.We held that a was not at that

proceedings leading uptime. Id. We reasoned that the to indictment “were
merely preliminary prosecution, designed only personalto a to secure the
appearance respondent grand jury.of the to abide the action of the When
they provided purpose accomplished, theyhad for that result their was and
ceased; performed, they longer any potentialtheir function was and had no

(1906)Id.; Naud, 531, (holdingexistence.” see also State v. 73 N.H. 532 that
“[ujntildepositionsnotice to take was void because the defendant was
him”).pending againstindicted no criminal case was

reason,inNothing our case law since has overruled Arlin. For this
tried, convicted,in inCarpentino,unlike which the defendant had been and



159

effect, Carpentino,sentenced before the relevant amendment took see 166
11-12, savings applyN.H. at the statute does not to the instant case because

1,prosecution yet pending July Young,the was not on 2015.Accord State v.
(Haw.2005)677, (noting prosecutor109P.3d 681 that the conceded that the

qualify pending prosecution meaningcase did not as a within the of
savingsHawaii’s statute because the indictment was filed after the criminal

allegedly repealed);statute that the defendant violated had been State v.
(R.I. 1983)Souza, 775,778, (holding savings456A.2d 781 that statute“[t]he

apply pendingdoes not since the action was not when the statute was
repealed” repeal charged bywhen occurred before the defendant was
information).2

that, inrecognize applyWe even circumstances where we did not the
statute,savings applywe have declined to amendments that took effect

before a defendant was indicted when the amendment was substantive or
legislaturethere were other factors that demonstrated that the did not

apply retroactively. Sampson,intend for the amendment to See State v. 120
(1980)251, 254 (holding legislatureN.H. that did not intend for substantive

classifyingamendment the defendant’s acts as misdemeanors rather than
(1)apply retroactively purposefelonies to where: the of the amendment

decreasingwas to reflect the value of the dollar but the offenses “were
when, enactment,by legislative stealingcommitted at a time more than

(2)felonious”;propertyworth of was and the effect of retroactive$100
application of the amendment would be “to excuse the [defendant’s]

(1967)Banks, 350,altogether”); (holdingconduct State v. 108N.H. 352 that
repeal beingthe of an old statute and enactment of a new statute made

inday, increasing penaltieseffective on the same and the new statute the
“clearly Legislature acting prospec­some cases that the wasindicate[d]

Gobin, 220,tively retroactively”).and not But State v. 96 N.H. 222-23cf.
(1950) in(applying Aprilamendment that was effective to defendant who

in inFebruary, May).committed the crime but was tried The instant case
Banks, however,distinguishable Sampsonis from and because the amend­

inproceduralments here are nature.

case,Having applyconcluded that RSA 21:38 does not to this we turn
determiningto our common law test for whether the amendments should

rule,applied retroactively. general presumptivelybe As a “statutes are
Bartlett,operate prospectively.”intended to Town 168 N.H. at 179of

2 proceed against chargesBecause the State chose to the on thedefendant misdemeanor
court,through filing superiorthe of informations in we that to be the start of theconsider

prosecution savingsin this case have no occasionto whether the statuteand determine would
apply prosecution chargesthe on the in the circuit courthad misdemeanor remained based
upon complaints initiallythe in that court.filed
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omitted). if(quotation presumption legislatureThis can be overcome the
Here,expresses apply retroactively prospectively.an intent to a statute or

date,except theyfor the effective the amendments are silent as to whether
Johnson,apply prospectively retrospectively.should or See State v. 134

(1991).570, argues by settingN.H. 572 The State that an effective date of
— —1,July year passed2015 over a after the amendments were the

legislature expressed apply only prospec­an intent for the amendments to
Intively. Carpentino, legislativeit difficult to infer intent that“[w]ef[ound]

apply retrospectively legislaturean amendment should when the set an
nearlyeffective date for that amendment six months into the future.”

Carpentino, Although recognize166 N.H. at 15. we that the effective date
inchapter weighingof the RSA 169-Bamendments is a factor favor of their

inprospective application, controlling.this factor is not itself

legislature apply“When the is silent as to whether a statute should
prospectively retrospectively, interpretationor our turns on whether the

Hamel,parties’ procedural rights.”statute affects the substantive or 138
liabilities,In general, rightsN.H. at 394. when a law affects substantive and
however,presumed apply only prospectively. presumption,it is to Id. “This

only proceduralreverses when the statute is determined to affect the or
rights party.” affecting rights,remedial of a Id. Unlike statutes substantive

affecting procedural rights presumed applythose or remedial are to
that, statute,retroactively yetto cases on the effective date of the have not

gone beyond procedural stage pertains.the to which the statute Id.
“Nevertheless, in analysis, question retrospective applica­the final the of

fairness,tion rests on a determination of fundamental because the under­
justice.” Bartlett,lying purpose legislation promoteof all is to Town 168of

omitted).(quotationN.H. at 179

chapter procedural,We hold that the amendments to RSA 169-Bare
Gomes, (1976),Innot substantive. State v. 116 N.H. 591 we addressed a

juvenilequestion expansionsimilar of whether the of the court’s exclusive
jurisdiction persons ageover whose acts were committed while under the

Gomes,years applied retroactivelyof 18 to defendants. 116N.H. at 592.We
“[although allegedstated that this statute became effective after the acts

by applicableof Gomes relied on the State ... it is here since it is remedial
593; Mechem, 1193,in nature.” Id. at see also United States v. 509 F.2d

(10th 1975) curiam)(per (concluding1194-96 Cir. that an amendment to the
Act,Delinquency requiredFederal Juvenile which individuals under 16

juvenile statute,years age proceeded against appliedof to be under the
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defendant,retroactively stating “despite provi­to the that the substantive
sion, predominant purpose proceduralthe of the is and[amendment]
remedial”).3

in inThis conclusion is consistent with our case law other contexts which
jurisdictionstatutory expandingwe have held that amendments the of a

Bartlett,proceduralcourt are or remedial. See Town 168 N.H. at 181of
jurisdiction(holding expansionthat of of district court to include suits that

inpreviously brought superiormust have been court was remedial and did
change parties’ rights); Workplace Systems Prop.not substantive v.CIGNA

(1999)(“TheCo., 322, implementation& Cas. Ins. 143N.H. 325 fact that of
subject jurisdictionexpanding superiorthe amended matter of[statute

may parties’ positions by allowing plaintiffalter the relative the tocourt]
indeclaratory judgmentfile a action does not itself make the amendment

(1974)substantive.”); 638,114Sampson, (holdingSmith v. N.H. 641 as
changed procedureremedial an amended statute that “the to be followed

by plaintiff appeal superiorthe to to the court the decision made of her
possessory rights by thoughthe district court . . . even the actions which

rights placedetermined the substantive took before the becamestatute[ ]
(1971)effective”); 363,111Property Sholley,Owners Ass’n v. N.H. 365

jurisdiction(holding expanding personamthat a statute in of the court did
change rights).not substantive

proceduralThe State contends that the amendments are not or remedial
argues simply changeand that amendments do more than the“[t]he

jurisdiction another;proceeding they changeof the from one forum to the
proceeding entirely” reper­because the defendant would face less severe

juvenile petition complaint.cussions from a than he would from a criminal
in inacknowledge noting generalWe that the State is correct the reduction

however, Gomes,inpotential penalties; light precedent,of our see 116N.H.
593, inpersuadedat we are not that the amendments this case should be

procedural.considered substantive rather than
that, inregard chargeWe also note at least with to the most serious this

case, precluded seeking punishmentthe State is not from the same that it
169-B:3,sought priorcould have to the amendments. RSA which vests the

jurisdictionfamily original delinquents,division with exclusive over is but
part statutory suppliesone of the scheme. It a default forum for individuals

3 urges holding SupremeThe State us to followthe of the Massachusetts Court inJudicial
(Mass.monwealth, 2014),Watts v.Com­ 8 717 in which that court thatN.E.3d held amendments

expanded jurisdiction juvenile by raising upper agethat the of the court the limit of a
substantive, and, therefore,“delinquent procedural changes, applicablenot werechild” made

Watts, Gomes,only prospectively. light holding8 at 719-21. In of our in in which weN.E.3d
statutory change virtuallythat a to that at issue here was inconcluded identical remedial

nature, we to followWatts.decline
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18,reaching agewho commit an offense before the of but the forum can be
instance, 169-B:24, I,changed. pursuant mayFor to RSA the State seek

iffelony superiortransfer of an offense that constitutes a to court the case
Also, inmeets certain criteria. for cases which the statute of limitations was

juvenile filed, inpetition may proceednot tolled and no was the State
criminal, juvenile court, person years age.rather than after a turns 18 of

169-B:4, sense,In impose uponRSA VII. this the amendments at issue the
cases,Innothing procedural many mayState more than a hurdle. the State

chooses,in ifproceed superior ultimately,still court it so and some
may repercussions theydefendants face the same for their actions as would

Bartlett, (holdingbefore the amendments. Town 168N.H. at 181 thatCf. of
change rights”amendment “did not the defendant’s substantive because

subjectalways penaltieswas to the same for the violations he“[h]e
committed”).

Gomes,inupon holdingBased our we conclude that the amendments are
substantive, inprocedural, presentednot nature. Because the State has not

justification rebutting presumption proceduralsufficient for our that
inchanges apply retroactively, applyingthe trial court did not err the

dismissing charges againstamendments to the defendant’s case and the
him.

Affirmed.

Dalianis, C.J., Hicks, Conboy, Bassett, JJ.,and and concurred.
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