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(2000).Assistant, 451,Legislative BudgetGoode v. N.H. 145 N.H. 455
Accordingly, properly plaintiffs’we hold that the trial court denied the
request attorney’sfor fees. See id.

plaintiffs’ requestWe next address the for costs. The trial court denied
plaintiffs they specifically requested”the costs because had “not such an

if indecidingaward. Even we assume without that the trial court erred this
respect, of Windham,we affirm its denial of costs. See Catalano v.Town 133

(1990)504, (explainingN.H. 508 that “when a trial court reaches the correct
result, ifgrounds,but on mistaken will sustain the decision there are[we]

omitted)).grounds support (quotationvalid alternative to it.” and brackets

costs, law,plaintiffs argue theyThe that are entitled to as a matter of
inSuperiorbecause Court found that the State violated RSA 91-A“[t]he

However,inresponding right requests respects.”to to know several[their]
91-A:8, I, plaintiff onlyunder RSA the trial court must award costs to a

inplaintiffs] necessarywhen it “finds that lawsuit was order to enforce[the
with,” of,”compliance purposeful Rightor “to address a violation the

91-A:8, I; Watch, (explaining-to-Know Law. RSA see ATV 155N.H. at 439
if Right-to-Knowthat costs must be awarded State violated the Law “and

available”).innecessarya lawsuit was order to make the information As
discussed, found,previously supportsthe trial court and the record its

finding, plaintiffs’ necessary compliancethat the lawsuit was not to enforce
Therefore,chapter upholdwith RSA 91-A. we the trial court’s denial of

plaintiffs.costs to the

part;in reversedAffirmed
part; part;in vacated in

and remanded.
ConboyDalianis, C.J., Lynn, JJ.,and and concurred.
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Lynn, Finn,plaintiff, appeals SuperiorJ. The Alice an order of the Court
J.)(McNamara, denying grantingher motion to affirm and the motion of

defendants, Partners, (BPLLC),the Ballentine LLC Ballentine & Com-
Inc., Ballentine, Schaffer, Shilo,pany, Roy KyleC. Claudia Andrew

McMorrow, Peterson, inGregoryand to vacate a final arbitration award
(2007).part pursuant to RSA 542:8 Because we conclude that the trial court

in ruling preempted bydid not err that RSA 542:8 is not the Federal
(FAA), 2, (2012),§§ in ruling,Arbitration Act see 9 U.S.C. 9-11 and

542:8,pursuant panel plainto RSA that the arbitration committed a
judicata claim,by concludingmistake of law that res did not bar Finn’s we

affirm.

I

Finnsupports followingThe record the facts. Ballentine and founded
(BFI),Finn Company, Hampshire subchapterBallentine & Inc. a New S

stock,in Finncorporation, company’s1997.Each owned one half of the and
Later,served as the Chief Executive Officer. four other individuals became

2008,Inshareholders of BFI. Ballentine and the other shareholders forced
Finn BFIcorporation employment.out of the and terminated her asserted

cause, right purchasethat the termination was for and exercised its to
price assigned pursuantFinn’s shares at the to “for cause” terminations to
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termination,Agreement (Agreement).the Shareholder At the time of her
Finn BFI Finn ingave promissoryheld 87.5%of the shares of BFI. a note

$4,685,684, represented earningsthe amount of which 1.4 times for her
12shares for the months before her termination. This amount was below

the fair market value of Finn’s shares.
FinnAgreement, challengedPursuant to the her termination before an

inpanel panelarbitration 2009.1 This first arbitration found that Finn’s
$5,721,756termination was unlawful and awarded her for the stock that

$720,000BFI in wages. panel recognizedforced her to sell and lost The that
BFI likely liquidity pay immediately,did not have sufficient to the award so

31,BFI periodic payments throughit authorized to make December 2012.
award, BPLLC,BFIpanelAfter the first formed contributed all of its

BPLLC,assets and some of its liabilities to and became its sole member.
(Ballentine Co.).BFI changed Companythen its name to Ballentine & &

4,000 units,reorganization, preferredAfter the Ballentine & Co. sold a 40%
BPLLC, Investments,inmembership Perspectainterest to LLC

$7,000,000(Perspecta). Perspecta paid to Ballentine & Co. and made a
$280,000capital contribution to BPLLC. The defendants asserted that the

inmembership payinterest had to be sold order to raise funds to the
arbitration award to Finn.

2013,In Finn incomplaint compelfiled a and a motion to arbitration
court,superior alleging that she was entitled to relief under the “Claw

essence,inprovision Agreement. provision provides,Back” of the That that
if BFIfounding corporationa shareholder of sells shares back to the and

higher price eight years,those shares are resold at a within the founder is
portion price paidentitled to recover a of the additional for the shares. The

complaint, arguingdefendants moved to dismiss Finn’s that it was barred
judicata. dismiss;by res The trial court did not rule on the motion to

instead, stayed proceedings grantedit the court and Finn’s motion to
arbitration, judicatacompel concluding that the issue of res must be

inbydecided arbitration the first instance.
A panel five-day hearingsecond arbitration held a to decide Finn’s new

claims, unjustwhich included breach of contract and enrichment. It ruled
findings panel essentiallythat of the first Finn’s contract“[t]he resolve[d]

predicate supportclaim for ‘ClawBack’benefits because the facts needed to
Finnagainst by panel.”2a contractual ‘Claw Back’ claim were found that

1 dispute Agreement requires parties proceed throughThe resolution section of the the to
mediation,negotiation, instituting proceedingarbitration before a in court.and/or

2 panel onlyThe that Finn be to “Claw Back” benefits if thesecond reasoned would entitled
(1)Perspecta purchasedsale to met three BFI or its must have herconditions: shareholders

(2)pursuant Agreement; purchase priceshares to the the for the shares must have been
(3)Agreement; “Acquirer” purchasedSection 7 of the an must have thecalculated under and
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concluded, however, FinnpanelThe second that was entitled to an award
unjustupon Although agreedbased her enrichment claim. it with the

argument party theorydefendants’ that a cannot be awarded relief under a
unjust remedyof enrichment when “there is an available contract identi-

fied,” panel “legal principle equitably pertainthe stated that this cannot
has,breaching party wrongdoing, effectivelywhere the because of its

opposing party’s remedy, happenedeliminated the contractual as here.”3
Therefore, panel unjustlythe concluded that the defendants had been

by Perspecta. Usingenriched the sale of shares to the “Claw Back”
in Finnprovision Agreement guide only, panelthe as a the second awarded

$600,000in equitable relief.
court, affirm,FinnReturning to moved to and the defendants moved to

in part, Applying plainvacate the second arbitration award. the mistake
542:8,instandard of review found RSA the trial court ruled that the second

unjustFinnpanel’s damagesaward of additional to on her enrichment
barred, judicata,principles byclaim was under settled of res the award of

damages panel.she received from the first
reconsideration,Finn FAAarguing appliedmoved for that the to this

Therefore,Agreementcase because the affected interstate commerce. she
FAAargued, appliedthe trial court should have the more deferential

in FAAreviewing preemptsstandard the arbitration award because the
motion, appealstate law. The trial court denied the and this followed.

II

Finn inappeal, applyingOn asserts that the trial court erred RSA
panel’s542:8 to review the second arbitration award because state law is

corporation eight years original panel recognizedshares of the within of the sale. The second
panel involuntarilythat the first “that Finn was without cause that BFIfound terminated and

not, therefore, purchased pursuantits have her shares to [the]and Shareholders could
Agreement involuntarybecause termination without cause was not one of the enumerated

omitted.)triggering option.” (Quotations panelEvents of Termination the Because the second
by panel’s finding, purchasewas the first it that BFI not Finn’s sharesbound concluded did

Therefore,pursuant Agreement. panelto the the that Finn not have asecond concluded did
contract claim.valid

3 panelThe second reasoned:
’panel Respondents impossibleThe first that conduct it for them tofound made

acquire “pursuant Agreement priceFinn’s stock to” the . . . at aand calculated
(and equally impossibleSection 7 that it was to return Finn’s stock to herunder

BFI). result,put positionher back in her former at As a because “Clawand direct
met,rights only contractuallyBack” are viable if the arereferenced conditions

unilaterally deprived rights byFinn was of her contractual “Claw Back” the
Respondents’ wrongdoing. That circumstance not arise because of some choicedid

Respondents’Finn have in 2008but It arose because ofcould made didn’t. conduct
terminating parties’ Agreement.her without cause in violation of the Shareholder

permit Respondents profitIt be unconscionable to the to from theirwould
wrongdoing.
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that, ifpreempted by Alternatively, arguesthe FAA. she even RSA 542:8
applies, the trial court erred because it did not afford sufficient deference

panel’s findings rulings Finally, arguesto the of fact and of law. she that the
judicata unjustmisappliedtrial court the doctrine of res to her enrichment

inargumentsclaim. We examine her turn.4

A

Finn inargues reviewing panel’sthat the trial court erred the second
§§ Relyingaward under RSA 542:8 instead of 9 and 10 of the FAA.

inprimarily upon Supremethe decision of the United States Court Hall
Associates, Mattel, Inc., (2008),Street L.L.C. v. 552 U.S. 576 she asserts

FAAimpliedly preempted by Agreementthat RSA 542:8is the because the
commerce,5 FAAaffecting applies,is a contract interstate to which the and

judicialfailing employthat to the more deferential federal standard of
objective Congressreview of arbitration awards “foils the seeks to advance

preemp­with the FAA.”“Because the trial court’s determination of federal
law, Attorneytion is a matter of our review is de novo.”N.H. Gen. v.Bass

(2014).Comm., 796,Victory 166 N.H. 801

preemption SupremacyThe federal doctrine effectuates the Clause of
211,Corp.,the United States Constitution. State v.Exxon Mobil 168 N.H.

(2015). land;supreme229 It ensures that federal law “shall be the law of the
in injudges every thereby, anythingand the state shall be bound the

any contrary notwithstanding,”Constitution or laws of state to the U.S.
VI, by invalidatingConst. art. state laws that conflict with federal

legislation. Corp., Congress may expresslyExxon Mobil 168 N.H. at 229.
law,preempt may implicitly preempt througha state or it a state law “field”

preemption preemption.or “conflict” See id.

FAASupreme expressThe Court has held that contains no“[t]he
pre-emptive provision, congressional occupynor does it reflect a intent to

U.,the entire field of arbitration.” Volt Sciences v.Leland Jr.Info. Stanford

4Relying upon language Agreement, partthe of section 23.2.4 of the which states in relevant
“judgment upon any may any having jurisdiction,”that be in court[arbitration] award entered

panel’s subject byFinn also claims that the was not to review the trial court atsecond award
court,parties agreed they agreeall because ‘The to enter the in not that theaward did award

challenged argument agreebe in court.”We to this because we with thecould decline address
preserved presentedthat it is not for our review inasmuch as Finn never it to thedefendants

(2006)(“ItThorndike, 443, long-standingtrial court. See Thorndike v. 154 N.H. 447 is a rule
parties may judicial (quotationthat not have review ofmatters not in the forum oftrial.”raised

omitted)).
5 dispute AgreementThe not Finn’s contention that the is a contract that affectsdefendants do

meaninginterstate commerce within the of the FAA.
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(1989).468, Therefore, Finn presses preemption,489 U.S. 477 conflict
compliance regulationswhich “arises when with both federal and state is a

physical impossibility, or when state law stands as an obstacle to the
objectivesaccomplishment purposesand execution of the full and of

omitted).Congress.” Corp., (quotationExxon Mobil 168 N.H. at 229

panel’s pursuantThe trial court reviewed the second award to RSA
542:8, confirmation,procedure partieswhich creates a for to seek modifi­
cation, or vacatur of an arbitral award:

any year any partyAt time within one after the award is made to
may apply superiorthe arbitration to the court for an order

award,confirming correcting modifying plainthe or the award for
mistake, fraud,vacating corruption,or the award for or miscon-

arbitrators,by parties by groundduct the or the or on the that the
powers.arbitrators have exceeded their Where an award is

agreement requiredvacated and the time within which the the
discretion,inexpired, mayaward to be made has not the court its

rehearing by bydirect a the arbitrators or new arbitrators
appointed by the court.

grant authorityWe have construed this statute to a court the to vacate an
ifplain misappliedaward for mistake it that an arbitrator the“determined

(2005).Graciano, 119, Similarly,law to the facts.” Sherman v. 152N.H. 120
judicialFAA enforcingthe creates “mechanisms for arbitration awards: a

award, it,confirming vacating modifyingdecree an an order or an order or
Street,correcting it.” Hall 552 U.S. at 582.

2 FAA provides:Section of the

A inprovision evidencingwritten ... a contract a transaction
involving by controversycommerce to settle arbitration a there-

transaction,arisingafter out of such contract or or the refusal to
thereof, inperform any part agreement writingthe whole or or an

existing controversy arisingto submit to arbitration an out of such
contract, transaction, refusal, valid, irrevocable,a or shall be and

enforceable, inupon grounds equitysave such as exist at law or
anyfor the revocation of contract.

Thus,§ §FAA 2applies prohibits9 U.S.C. 2. the to state courts insofar as
refusing agreementsstate courts from to enforce to arbitrate. Southland

(1984).1,Corp. Keating,v. 465 U.S. 14-16
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9,6§§ 118 Inargument uponFinn’s relies 107and of the FAA. Hall
Street, vacation,Supreme groundsthe Court held that the listed for

6 provides:Section 9 of the FAA
parties agreement agreed judgmentIf the in their have that a of the court shall

arbitration,upon pursuant specifybe the to the shall theentered award made and
court, any year any partythen at time within one after the is to theaward made

award,may apply specified confirmingarbitration to the court so for an theorder
vacated,thereupon grantthe court must such an unless the isand order award

modified, prescribedor as in sections 10 11 of this title. If no courtcorrected and
specified agreement parties, application mayis in the of the then such be tomade

the States court in for the within which such wasUnited and district award made.
application upon party, thereuponNotice ofthe shall be the theserved adverse and

jurisdiction party though appeared generallycourt shall have of such as he inhad
proceeding. partythe If the is a of the within which theadverse resident district

made, upon partywas such service shall be the or hisaward made adverse
attorney prescribed byas law for service of notice of motion in an action in the

nonresident,partysame court. If the shall be a then the notice of theadverse
application by anyshall be the marshal of within which theserved district adverse
party may processbe in like manner as other of the court.found

§9 U.S.C. 9.
7 grounds vacating provides:Section 10 of the FAA establishes the for an arbitral Itaward.

(a) any followingIn of the cases the States court in for theUnited and district
may vacating uponwherein the was make an the theaward made order award

—application any partyof to the arbitration
(1) fraud,procured by corruption,where the was oraward undue

means;
(2) partiality corruptionwhere there was or in the arbitra-evident

tors, them;or either of
(3) guilty refusingwhere the arbitrators were of in tomisconduct

shown,postpone hearing, upon refusingthe sufficient cause or in to
pertinent controversy; anyhear material to the or ofevidence and

by rights any partyother misbehavior which the of have been
prejudiced; or

(4) powers, imperfectlywhere the arbitrators their or soexceeded
mutual, final, upon subjectthem that a theexecuted and definite award

matter was notsubmitted made.
(b) agreement requiredIf an is the time within which the theaward vacated and

discretion,expired, may,to be has not the court in its aaward made direct
rehearing by the arbitrators.

(c) The States court for the wherein an wasUnited district district award made
pursuant may vacatingthat was to section 580 of title 5 make an theissued order

arbitration,upon application person, partythe of a other than a to the whoaward
award,adversely aggrieved byis or the if the use of arbitration or theaffected

clearlyis inconsistent with the factors set forth in section 572 of title 5.award
§9 U.S.C. 10.

8 grounds modifying correctingSection 11 of the FAA establishes the for or an arbitral award.
provides:It

followingIn either of the cases the States court in for theUnited and district
may modifying correctingwherein the was make an or theaward made order

—upon application any partythe of to the arbitrationaward
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court,bycorrection or modification of an arbitral award a federal as set
FAA,§§in 11 may supplemented byforth 10and of the not be the terms of

Street,agreement by parties.the arbitration entered into the Hall 552 U.S.
provisions provide groundsat 590. These much more limited for review of

“plainan arbitration award than does mistake” review under RSA 542:8.

FAAagree argumentWe do not with Finn’s first that the is the
by panel’sexclusive method which to review the second award because we

§§ FAA apply only proceed­conclude that 9-11 of the to arbitration review
noted,in FAAings alreadycommenced federal courts. As we have the

inapply agreementscreates some substantive rules that to arbitration both
federal and state courts when the contract to arbitrate affects commerce.

2 inCorp., appliesSouthland 465 U.S. at 14-16. Section of the act state
prevent invalidatingcourts to anti-arbitration laws from otherwise lawful

Dobson,agreements.arbitration Allied-Bruce Terminix Cos. v. 513 U.S.
(1995).265, However, FAA applies281 it does not follow that the to state

fact,in Inentirety. Supreme suggestedcourts its the Court has that some
Volt,inprovisions apply onlyof the statute’s federal courts. See 489 U.S. at

In FAA inconsidering apply477 n.6. whether other sections of the state
courts, 4,§§ bythe Court noted that it has “never held that 8 and which

court,inappear apply only proceedingstheir terms to to federal . . . are
inapplicable clearlynonetheless state court.” Id. This comment contem­

plates applicationthat the Court considers the to the states of each section
Therefore,individually, applicationrather than the of the Act as a whole. we

§§ 9-11 FAA languageconsider whether of the also use that limits their
application to federal courts.

inThe sections at issue Voltmade reference to either “the courts of
Id.;“anythe United States” or United States district court.” see Southland

(O’Connor,J.,Corp., dissenting) (explaining465 U.S. at 29 n.18 that “courts
courts).federal,designatingof the United States” is a term of art not state

Likewise, 11,§§10 grounds uponand the sections that establish the limited
may upset, onlywhich arbitration awards be reference the federal courts.

(a) figuresWhere there was an material miscalculation of or anevident evident
description any person, thing, propertymaterial mistake in the of or to inreferred

the award.
(b) them,uponWhere the arbitrators have a matter not toawarded submitted

affecting uponunless it is a matter not the merits of the the matterdecision
submitted.

(c) imperfect affectingWhere the is in matter of form not the merits ofaward
controversy.the

award,may modifyThe correct the so as to effect the intent thereoforder and
promote justice parties.between theand

§9 U.S.C. 11.
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10,§§ § FAAAlthough encompass9 U.S.C. 11. 9 of the could be read to
courts, contemplatestate courts as well as federal and to that state courts

(i.e.,reviewing involvingcovered arbitration awards those contracts affect­
commerce) ining exclusivelyinterstate must utilize the standards set forth

11,§§ FAA in Ininterpreted10and the Court has not the this fashion. Hall
Street, only acknowledged potentialthe Court not the for review of

law, Street, 590,arbitration awards under state see Hall 552 U.S. at but
possibility reviewingeven noted the of a federal court an arbitration award

FAA,”management authority independentunder its “case of the id. at 592.9
were, circumstances,If FAA in groundsthe all the exclusive for review of

subject FAA, possible para­arbitration awards to the these alternative
judicialdigms of review that the Court described would have been

Indeed,completely Supreme specificallyforeclosed. the Texas Court has
FAArecognized applicabilitythe limited of the to state courts: “The mere

commerce, FAA,triggeringfact that a contract affects interstate thus the
Traders,precludedoes not enforcement under as well.”[state law] Nafta

(Tex. 2011).Quinn, 84,Inc. v. 339 S.W.3d 98
Here, FAA applied required partiesthe to the extent that it the to

dispute,arbitrate their as the trial court noted when it referred Finn’s
panel. aspectsclaim to the second arbitration That does not mean that all

FAA applicable proceeding. uponof the are to this Based our review of the
law, Street,pertinent anycase we conclude that neither Hall nor other

bound,precedents by requires accept plaintiffswhich we are that we
§§ 10 11position provide groundsthat and the exclusive for state court

subjectreview of arbitration awards to the FAA.

argument preemp­We next consider Finn’s that so-called “obstacle
supports bytion” her assertion that RSA 542:8is invalidated the FAA. The

preemption requires showing“obstacle” branch of conflict more than a that

9 not, here,agreementIt must be that the arbitration at issue in Hall Street was as onenoted
agreement genesis underlying disputein the that was the of the between thecontained

(indemnification)Rather,parties. separate agreement particularit was a to arbitrate a issue
by parties alreadythat was into the a lawsuit been inentered had filed federal districtafter

(as issues)partially bycourt the case been to other that court. See Halland had resolvedafter
Street, parties already they552 U.S. at 579. The fact that the were in court whenfederal
agreed appears opineto arbitrate to be what the Court to that when the casecaused arrived

case,”doorstep, appeared treating anythingat its “no reason then for as but an FAA[it] and
note, any partiesto is there now that the at least the FAA in at the“[n]or doubt had mind

dispute already partiesoutset.” Id. at 590. Because the was before a court when thefederal
arbitrate, courts, Court,agreed quite including Supremeto it was natural for the the to treat

agreement contemplating any judicial agreement placethe as that review of that takewould
court, case, contrast,subject by§§in thus be to 10 11 of the FAA. In this thefederal and and

pursuant Agreement, longarbitration to the terms of the which was intooccurred entered
any dispute parties,before there was extant between the let alone one that thehad invoked

jurisdiction particularof a court.
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Corp.,some tension between the state and federal laws exists. Exxon Mobil
A party repugnance168 N.H. at 229-30. must show that “the or conflict is

positive consistentlyso direct and that the two acts cannot be reconciled or
omitted).together.” (quotationstand Id. “What is a sufficient obstacle is a

judgment, by examiningmatter of to be informed the federal statute as a
identifying purpose Crosbywhole and its and intended effects.” v.National

(2000).Council, 363,Foreign Trade 530 U.S. 373

Supreme provided guidance regarding purposeThe Court has the of
FAAprimary purpose “foreclosing]the FAA. It has described the of the as

legislative attempts enforceabilitystate to undercut the of arbitration
§in 2agreements.” Corp., purposeSouthland 465 U.S. at 16.This is rooted

By establishing agreementsof the FAA. Id. at 10. that to arbitrate “shall be
valid, irrevocable, enforceable,” 2,§ Congressand 9 U.S.C. “withdrew the

judicialpower requireof the states to a forum for the resolution of claims
contracting parties agreed bywhich the to resolve arbitration.” Southland

Corp., example, preempted465 U.S. at 10. For the Court held a state law
required upon pagethat notice of an arbitration clause the first of the

Associates,contract, Casarotto, 681, (1996),Doctor’s Inc. v. 517 U.S. 683
required proceduresand a law that administrative before a case could

(2008).arbitration, Ferrer, 346, Thus,proceed to Preston v. 552 U.S. 349-50
FAA preemptionat the heart of the Court’s doctrine is its effort to enforce

Congressional by thwarting recurringintent the refusal of state courts to
parties’enforce an otherwise valid contract because it embodied the

short,Inagreement Corp.,to arbitrate. See Southland 465 U.S. at 16.
FAApreemption apex parties getunder the is at its when cannot to

attemptsarbitration because state law to force them to resolve their
indispute court. See id.

333, (2011),In Mobility Concepcion,AT&T LLC v. 563 U.S. 338 the
application unconscionabilityCourt considered California’s of the doctrine of

agreement. Mobility,to an arbitration AT&T 563U.S. at 338.The California
agreement provisionslaw held unconscionable arbitration that waived class

— —in ifproceedings litigationboth and arbitration the state court found
proceedings adequatelythat bilateral would not substitute for the deterrent

FAA pre­effect of a class action. Id. The Court had to decide whether the
law,empted generally applicable “allegedthe California which was but was

in Inappliedto have been a fashion that disfavors arbitration.” Id. at 341.
conclusion,reaching emphasized overarchingits the Court that “[t]he

FAApurpose of the ... is to ensure the enforcement of arbitration
agreements according pro­to their terms so as to facilitate streamlined
ceedings.” Reiterating place beyond disputeId. at 344. that “our cases it

arbitration,”FAA designed promotethat the was to the Court examined
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whether the California rule “interferes with arbitration.” Id. at 345-46. It
that, inby requiring particularconcluded that class actions be available a

agreements,subset of arbitration California courts had “sacrifice the[d]
—principal advantage informality.”of arbitration its Id. at 348. Class

arbitrations take more time to reach a final award on the merits than
require procedural formalitybilateral arbitration and to make the award

binding upon parties. complications,absent Id. at 348-49.These the Court
determined, departed significantly byfrom arbitration as envisioned the

and, therefore,FAA thinlywere a veiled refusal to enforce arbitration
agreements. preemptedId. at 351. The California rule was therefore

required procedural changesbecause it drastic before the court would
agreementenforce the to arbitrate. Id. at 351-52.

contrast,In change proceduresstate rules that slow or without the
potential consequence invalidating agreementof an arbitration are not

Volt,In FAApreempted. preemptedthe Court considered whether the a
interpreting provision applyingstate court from a choice-of-law as state
Volt, 470,procedural procedurerules. 489 U.S. at 477-78.The state that the

not,FAAapplied stayedtrial court the arbitration when the would thus
delaying recognizedthe arbitration. Id. at 471-72. The Court that “Con­
gress encourage expeditiouswas no doubt aware that the Act would the

disputes,” accept expeditiousresolution of but declined to review as a
Rather, FAAprimary goal of the FAA. Id. at 478-79. it reasoned that “[t]he

designed judiciary’s long-standingwas to overrule the refusal to enforce
omitted).agreements (quotationto arbitrate.” Id. at 478 The Court

motivated, foremost,explained Congress by congres­that “was first and a
agreements partiessional desire to enforce into which had entered.” Id.

omitted).(quotation Although preemptedthe Court had held state laws
judicialrequired despite parties contractingthat resolution of claims to

arbitration,by distinguished proceduralresolve them it the FAA’s rules:
policy favoring“There is no federal arbitration under a certain set of

rules;procedural policy simply enforceability,the federal is to ensure the
terms,according private agreementsto their of to arbitrate.” Id. at 476.

affectingThe fact that a state law arbitration is less deferential to an
FAAarbitrator’s decision than the does not create an obstacle so insur­

preemptmountable as to state law. Voltdemonstrates that not all obstacles
inrepugnant proceduralto arbitration are to the FAA. The rule Volt

arbitration, it,delayed simplified by staying proceedingsand the until
hand,non-arbitral issues had been resolved. Id. at 471. On the other the

in Mobility contemplatedstate rule at issue AT&T an extreme alteration of
risks,procedure, efficiency, complyarbitration and and failure to with its

requirement agreementwould make the to arbitrate unenforceable. AT&T
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Mobility, profound upon563 U.S. 348-49. It thus had such a effect
effectively parties choosingarbitration as to deter from arbitration.

in inRSA 542:8is more like the rule at issue Voltthan that at issue AT&T
FAAMobility. preempt impedimentsdoes not all state-law to“[T]he

arbitration; preempts impediments agreements.”it state-law to arbitration
Traders, Thus, FAA preempt339 S.W.3d at 100. the to“[f]or [stateNafta

law], agreementstate law must refuse to enforce an arbitration that the
omitted).FAA (quotationwould enforce.” Id. at 98 RSA 542:8’s more

judicialrigorous impedi-standard of review of arbitral decisions is not an
parties’ agreement perment to enforcement of the to arbitrate as the terms

fact,InAgreement.of the it does not even slow the enforcement of an
arbitrate,agreement applies agreementto but instead an to arbitrateafter

enforced, conducted,alreadyhas been arbitration and a final award issued.
plain byIt allows the trial court to ensure that no mistakes made the

goarbitrators will uncorrected.

case,In parties’this the trial court did not refuse to enforce the
agreement appliedto arbitrate. Instead it RSA 542:8 to review the second

award,panel’s produced compliedwhich was because the trial court had
FAA agreementwith the and enforced their to arbitrate. RSA 542:8 does

principal purpose protectingnot interfere with the FAA’s of arbitration
judicialagreements perceived hostility.from Because our state standard of

impede agreementreview does not the enforcement of an arbitration nor
changes procedures bymandate drastic to the which arbitration is to be

conducted, preempted byit is not the FAA.
Finn innonetheless insists that the Court’s discussion Hall Street about

dangers legal evidentiary appealsthe of “full-bore and that can render
merely preludeinformal arbitration a to a more cumbersome and time-

judicialconsuming process,” “bringing] theoryreview thus arbitration to
Street,ingrief postarbitration process,” (quotationHall 552 U.S. at 588 and

omitted), preempted bybrackets demands that we hold RSA 542:8 the
that,argues although acknowledged parties mayFAA. She the Court that

enforcement,throughseek review of arbitral decisions other avenues of
only permissible theythese “are where are more restrictive than federal

Street, 584,standards of review.” See Hall 552 U.S. at 590-92.We do not
proposition.believe that Hall Street stands for this

Street, §§In FAAHall the Court considered whether 10-11 of the
judicialprevented “enforcing expanda federal court from a contract to

court,incommencing complex litigationreview.” Id. at 586. After federal
parties agreedthe to submit one of the claims to arbitration. Id. at 579.

agreement granted authorityTheir arbitration the trial court the to review
findings Followingthe arbitrator’s of fact and conclusions of law. Id. the



148

arbitration, error,parties legalone of the moved to vacate the award for
granted appeal, Supremeand the trial court such relief. Id. at 580. On the

§§ 11 respectively provide[d]Court concluded “that 10 and the FAA’s
grounds expeditedexclusive for vacatur and modification.”Id. at 584. The

rejected judicialargument allowing expandedCourt the that for review was
primary purpose enforcing parties’consistent with the FAA’s of the

agreements. explained generalId. at 586. It that “to rest this case on the
policy treating agreementsof arbitration as enforceable as such” was at

§§inlanguageodds with what it found to be the exclusiveness used 10and
Therefore, parties expand scope11. Id. the could not contract to the of

FAAappliedreview to the award under the because “it makes more sense
provisions substantiating policy favoringto see the three ... as a national
justarbitration with the limited review needed to maintain arbitration’s

resolving disputes straightaway.”essential virtue of Id. at 588. But the
policy:Court limited the reach of this national

§§10In 11holding provide regimesthat and exclusive for the
statute,provided by purport say theyreview the we do not to that

searching authorityexclude more review based on outside the
FAA only way partiesstatute as well. The is not the into court for

wanting they may contemplatereview of arbitration awards: en­
law,statutory example,forcement under state or common for

judicial scope arguable.where review of different is But here we
judicialspeak only scope expeditiousto the of the review under

9, 10, 11,§§ deciding nothing possibleand about other avenues for
judicial enforcement of arbitration awards.

Id. at 590.
Accordingly, supportHall Street does not Finn’s contention that the

preempted rigorousCourt has held state standards of review that are more
Instead, supportsthan the FAA. the caveat of Hall Street our conclusion

preempted. question statutorythat RSA 542:8 is not Hall Street was a of
interpretation, preemption. onlynot See id. at 586-88.It considered federal

applied Although uponlaw as it to a federal court. it based its conclusions
588, inpolicy,”a “national id. at it did not do so the context of a state law.

only recognizeNot did the Court that other statutes existed that would
FAA,interpretation suggestedconflict with the Court’s of the it that such

Thus,open parties, impliedavenues remained to even after its decision. it
review,” 590, inalthough searchingthat “more id. at was conflict with the

just review,”policy favoring“national arbitration with limited the conflict
may effectively preemptnot such avenues of review. Id. at 588.
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SupremeThe California Court reached a similar conclusion when it
judicialallowing parties expand byconsidered whether its rule to review

inpreemptedcontract was the aftermath of Hall Street:

Nevertheless, majoritywe do not believe the Hall Street
inpolicy preemptiveintended to declare a with effect all cases

involving interstate commerce. Hall Street was a federal case
law;governed by questionfederal the court considered no of

FAAcompeting application provisionsstate law. It reviewed the of
judicial speak onlyfor review that to the federal courts. The court

judicial review,unanimously open includingleft other avenues for
court,provided by statutorythose state or common law.While the

course, alternatives,nothing viabilityof decided about the of these
in majority opiniontheir mention the indicates that Hall Street’s

FAAholding on the effect of the is a limited one.

Connection, DIRECTV, (Cal. 2008)Inc., 586,Cable Inc. v. 190 P.3d 599
(citation omitted). agreeWe with the California court. To conclude from

policyHall Street that the Court intended to establish a new with
preemptive given expresseffect is unreasonable both the context and

holding,limitation of the case’s as well as the federalism concerns that
implicated by readingwould be such a broad of the case.

Here, clause, FinnAgreementthe included a choice-of-law and and
Hampshire governingthe other shareholders selected New law as the law:

inAgreement governed by“This shall be and construed accordance with
Hampshire, regardthe internal laws of the State of New without to conflict

principles.” govern agreement byof laws Their choice to their New
arbitrate;Hampshire agreementlaw includes the to the arbitration clause

any governing parties opteddoes not reference the use of other law. The for
judicial FAA,throughreview a mechanism other than the an avenue left

Street,inby Byundisturbed the Court Hall Street. See Hall 552 U.S. at 590.
award,applying RSA 542:8to the arbitral the trial court was faithful to the

parties’ only contemplate possibilityintent. Not does Hall Street the of
outcome, enforcing parties’ agreements accordingsuch an to their terms

(“[C]ourtsMobility,remains at the heart of the FAA.AT&T 563U.S. at 339
place agreements equal footingmust arbitration on an with other contracts

(citations omitted)).accordingand enforce them to their terms.” We
542:8,FAA preempttherefore conclude that the does not RSA and that the

by applyingtrial court did not err it to the second arbitral award.

B

Finn argues givenext that the trial court erred because it did not
panel’s findings rulingsdeference to the second of fact and of law. She
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by failing accept panel’scontends that the trial court erred to the second
unjustFinn infinding broughtthat could not have her enrichment claim the

first arbitration. She also contends that the trial court was entitled to vacate
ifpanel’s only panelthe second award for mistake of law it found that the

persuaded by arguments.did not know what the law was. We are not these

grant powerWe have construed RSA 542:8 to the trial court the to
“plainvacate an arbitration award for a mistake” of law or fact. Walsh v.

(1996).Co., 374,141Amica Mut. Ins. N.H. 375 “It must be shown that the
law,manifestly concerningarbitrators fell into such error the facts or and

prevented judgmentthat the error their free and fair exercise of on the
(1999).subject.” Sands, 507,LynchMerrill Futures v. 143 N.H. 509 We

Intherefore consider arbitral awards with deference to the arbitrators. Id.
past “plain apparentcases we have defined a mistake” as “an error that is
on the face of the record and which would have been corrected had it been

omitted).(quotation Althoughcalled to the arbitrators’ attention.” Id. we
language,have recited this we have reversed arbitration awards when the

errors, subtle,although satisfynot were not so obvious as to the literal
Indeed, inmeaning language. plainof this we have found mistake circum­

arbitrator(s)legal analysis presentedstances where the correct was to the
rejected. Sherman, (reversing partiesbut was See 152N.H. at 121-23 when

disputed language ambiguous,before arbitrator whether contract was
language ambiguous, disagreed);arbitrator found and we John A. Cookson

(2001)352,Bearings, (reversingCo.v.N.H. Ball 147N.H. 361-62 arbitrator
parties’ agreementwho did not award interest when the arbitration did not

provision payment damagescontain a for the of interest on because we
that, given language” agreement,concluded the “broad of the “the arbitra­

interest”); Walsh, 141 (reversingtor could have awarded N.H. at 375-76
injuriespanel plaintiffsarbitration that found arose out of the use of a

sense,inalthough operatormotor vehicle because the used the vehicle a we
injuries“any plaintiffsheld it was not a normal use and connection to the

tenuous”).too[was]
misapplyThe trial court did not the standard of review for an arbitration

panel’s findings upset panel’s findingsof fact because it did not the second
Finnany panel partiesas to factual issues. The asked the to brief whether

unjustand therefore should . . . have . . . advanced a claim for“[c]ould
not,in ifenrichment action and she did is she foreclosed from[the first]

is,in inadvancing questionsuch a claim ... the current action.” This
essence, judicata,merely rephrasinga of the doctrine of res which is an

(2008).530,Sleeper Family P’ship,issue of law. v. Hoban 157 N.H. 533
Therefore, question by applying plainwe consider the the standard for
mistakes of law.
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A may plaintrial court vacate an award for mistake of law under two
First, may plaincircumstances. the court find a mistake of law when the law

award,changedhas after the issuance of an but before the award is reduced
ifjudgment, panelto final the court concludes that the would not have

inchangereached the same conclusion had it known of the the law. N.H.
(1981).Bell, 127, Second,121 may plainIns. Co. v. N.H. 129 the court find a

panel clearly misappliedmistake of law when the the law to the facts.
Sherman, (reviewing language152N.H. at 120-23 the of a contract de novo

concluding paneland that the erred when it considered extrinsic evidence
ambiguous); Griffin,because the contract was not see also Turcotte v. 120

(1980).292, contends,Finnrequire,N.H. 294-95 RSA 542:8 does not as a
scouring proof panel’s understanding generalof the record for as to the of
legal principles may pertinentthat be to the issues before it. Nor must it

proper application panelassume of the law from the members’ resumes.
Rather, judicial deferential,although review is it is the court’s task to

inplainly applica­determine whether the arbitrators were mistaken their
specific dispute theytion of law to the facts and circumstances of the were

uponcalled to decide.
FinnAlthough upon support panelrelies Walsh to her claim that the

law,plain actually supportscommitted no mistake of that case the trial
Walsh, Walsh,in 141 Inrulingcourt’s this case. See N.H. at 375-76. an

panel coverage requiredarbitration found that Walsh’s uninsured motorist
injuries beinghis insurer to cover the he sustained as a result of shot while

inhe sat his car. Id. at 374-75.We reversed the trial court’s confirmation of
panel plainthe award because the committed a mistake when it concluded

injuriesthat Walsh’s arose from the use of an uninsured car. Id. at 375-76.
then,applicable coverage,We identified the law: “Towarrant there must be

automobile; operatormore than a tenuous connection to the the [uninsured]
using behavingmust have been his vehicle or as a motorist at the time the

omitted).injured.”plaintiff (quotation appliedwas Id. at 375 We then the
“Though gunman] apparentlylaw to the facts: ‘used’ the vehicle to[the

windshield,steady gunhis on the this is not a normal use for which a vehicle
intended; injuriesconsequently, any plaintiffsis connection to the is too

coverage.” misappli­tenuous to warrant Id. at 375-76. It was the obvious
cation of law to the facts that led us to comment that the extent the“[t]o

otherwise, mistaken,”they plainlyarbitrators believed the law to be were
misapplication vacatingand it was this of the law that led to our the arbitral

award. Id. at 376.

in panel’sThe trial court the instant case treated the second award
indegree employedwith the same of deference that we Walsh. It

judicata and, below,thoroughly described the law of res as we discuss
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Thus, rejectcorrectly applied that law to the record before it. we Finn’s
misapplied plain bycontention that the trial court the mistake standard

conducting overly searching panel’san review of the decision.

C

judicataFinn erroneously appliedasserts that the trial court res because
separateher second action arose from a transaction that occurred after the

Therefore,uponfirst arbitration and relied different material facts. she
reasons, unjust inbroughtshe could not have her enrichment claim the first

indamages soughtarbitration because “the the second action could not
inrequestedhave been the first action.”

judicata “prevents parties relitigatingThe doctrine of res from
inactually litigated litigatedmatters and matters that could have been the

Farm, 197,Surry,first action.” Merriam Inc. v. Town 168 N.H. 199of
(2015). (1)ifapplies partiesthree elements are met: the are the same“[I]t

(2)another;in privityor with one the same cause of action was before the
(3)instances;in judgmentcourt both and the first action ended with a final

omitted).(quotationon the merits.” Id.
Finn onlyasserts that her second arbitration did not involve the same

arbitration; disputecause of action as the first she does not that the first
judicata Therefore, onlyand third elements of res are satisfied. we consider

unjust uponwhether Finn’s enrichment claim based the denial of “Claw
Back” benefits constitutes the same cause of action as her first claim based
upon wrongfulher termination.

A underlying right preserved by“cause of action” is “the that is
531,bringing Bergquist,a suit or action.” In re Estate 166 N.H. 535of

(2014) omitted).(quotation encompasses uponIt “all theories which relief
in question.”could be claimed on the basis of the factual transaction Id.

omitted). Thus, if(quotation recoveryand brackets several theories of arise
occurrence, theyout of the same transaction or amount to one cause of

action.

Finn argues wrongfulthat her termination and the sale of her stock
Perspecta separate entitling separateto are transactions her to two actions

However, Finndamages. narrowly.for defines “transaction” too “[Trans­
action,” judicata, inpurposesfor the of res is used a broad sense and “the

involuntary interchangeovertones of often associated with the term
Judgments(Second) ofspeechnormal do not obtain.” Restatement

(1982). Instead,§ 24 cmt. b at 199 we use “transaction” to describe factual
grouped together naturally operativeoccurrences that can be or that share

helpfacts. Id. Several factors us to determine whether two actions arise
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time,in space, origin,from the same factual occurrence: “their relatedness
motivation, whether, together, theyor and taken form a convenient unit for

purposes.”trial Id.
case,In this the first arbitration and the second arbitration are tied

together by origin. panel’stheir The second own conclusions demonstrate
intertwiningthe of Finn’s first and second actions:

Respondents by doingThe terminated her for no cause and so
inverycreated the circumstance which her stock could not be

purchased “pursuant Agreement priceto” the Shareholder or at a
conduct,wrongfulcalculated “under Section 7.”As a result of their

rightsFinn’s contractual “Claw Back” were lost.

occurrence,upon uponFinn’s second action was not based a new factual but
Furthermore,continuing injury overlapthe of her termination. substantial

inexists between the material facts the first arbitration and the material
arbitration,in makingfacts the second the claims a convenient trial unit.

Finn “quickclaims that the material facts are the resale of stock at a[her]
higher price,” wrongfulbut these facts do not exist without Finn’s

stock, intermination and forced sale of her which resulted a substantial
shares,BFIagainstaward and caused Ballentine & Co. to sell her at least

arbitrations,in Inpart, judgment. dependedto fulfill the both Finn’s claim
fact,Inupon wrongful onlythe same evidence of BFI’s conduct. the

—newly damageadditional evidence was the value of the discovered BFI’s
— Finn inprofit soughtadditional which the second action. The second

arbitration could not have succeeded without the material facts of the first
upon damages arisingarbitration. It was based additional out of the same

—wrongful conduct her termination.

unjustFinn argues requestedalso that she could not have
indamagesenrichment the first action because she did not know that the

However, judicataBFI precludesclaim existed until resold her stock. res a
ifupon plaintiffsecond action based the same factual occurrence even the

inplans to seek remedies she did not assert the first action. Restatement
Judgments(Second) 25, court,§of at 209. Like the trial we find the

Restatement instructive:

Typically, injury by wrongeven when the caused an actionable
beyondextends into the future and will be felt the date of

judgment, damages by judgmentthe awarded the are neverthe­
supposed embody money equivalentless to the of the entire

ifinjury. Accordingly, plaintiff judgmenta who has recovered a
inagainst a defendant a certain amount becomes dissatisfied with

recovery and commences a second action to obtain increased[her]
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damages, precluded;the court will hold claim has been[her] [her]
inmerged judgment may split....the and not be It is immaterial
trying possessionthat in the action was not in[s]hefirst of

enough damages, past prospective,about the or orinformation
damages unexpe­ctedly largethat the turned out in to be andfact

judgment.in excess theof

added).§ 211 (emphasisId. 25 cmt. c at
FinnpanelsBoth the first and second found that was denied the benefits

Agreement by wrongful panelof the BFI’s conduct. The first crafted a
BFI,inremedy takingfor the fair value of her shares into account all of the

panelbenefits she had been denied. The second found that one of the
if,Finn right profitsbenefits which was denied was the to claim additional

BFI,selling theyafter her shares to were resold within a certain time.
original by panelBecause “Finn’s claims resolved the first arbitration . . .

any involving relating provisiondid not include claim or to the ‘ClawBack’
“FinnAgreement,” panelof the Shareholder the concluded that not[was]

judicataprecluded by advancingreason of . . . from her claims[r]es
inprovisionassociated with the ‘Claw Back’ the arbitration[second]

However,proceeding.” injury bythe loss of this benefit was an caused the
remedied,wrongful panelsame conduct that the first and the first award

applicationshould have embodied its value. It is irrelevant to the of res
judicata Finn BFIexpect liquidatethat did not to be able to her shares or

profitmake a from their sale. She knew that her termination was outside
Agreement effectively losingthe confines of the and that she was the

provisions Agreement, includingbenefits of certain of the the “Claw Back”
BFIprovision. thoughEven she did not know that would resell her shares

and, did, be,if they profit panelwhat the would she could have asked the to
contingent remedy.10 Though damagescraft a the value of the was

uncertain, unjustFinnwrongfulthe conduct that entitled to claim enrich-
ment existed at the time of the first arbitration.

judicatapanel appliedThe second should have res to bar Finn’s
panel acknowledgedsecond action. The that the denial of benefits was

subjectFinnupon injurybased the same to that was the of the first
findings,arbitration. Given its it should have concluded that the action

merely soughtarose from the same factual occurrence and additional
damages injury. support anyfor the same The record cannot other

judicata unjustdetermination than that res barred Finn’s enrichment

10 panel contingent possibleThe first that such were when it thatdemonstrated awards ruled
dollars,payments paidthe two final installment to Finn be “either 1.4million or 14%ofwould

Ballentine, revenues,Company, gross higher.” Similarly,Finn & Inc.’s whichever is the first
panel contingent remedy possiblehave a for the sale of shares.could added
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mistake,panel plainclaim. The second therefore committed a and the trial
panel’scourt did not err when it vacated the second final award.

III

above, judgment superiorFor the reasons stated the of the court is
hereby affirmed.

Affirmed.

Dalianis, C.J., Hicks, J.,and concurred.
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