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petitioner arguesvehicle record. To the extent that the that the trial court
by orderingerred not DOS to remove from his motor vehicle record what

—he characterizes as references to annulled criminal convictions but as to
are, fact,inwhich there is no evidence that the references to annulled

— argument petitionerconvictions we decline to address this because the
DOS, in inrequestdid not raise it before either his initial or his motion for

(2013)(conclud­87,Appeal Morrissey,reconsideration. See 165N.H. 98of
ining appeal Departmentthat issue not raised initial to of Environmental

in preservedServices Wetlands Council or motion for reconsideration not
review). claim,appellate petitioner prevails statutoryfor Because the on his

argument.we need not address his constitutional

Reversed and remanded.

Dalianis, C.J., Hicks, Conboy, Lynn, JJ.,and and concurred.
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Bianco,(JamesAssociation,Bianco of Concord J. Jr. andProfessional
Bianco,brief, orally),Thomas P. Colantuono on the and Mr. Jr. for the

plaintiff.

(Danielle Pacik,City Office, deputy citySolicitor’s of Concord L.
solicitor, orally),on the brief and for the defendant.

Association,Hampshire Municipal (StephenNew of Concord C.
brief),Buckley Margaret Byrnesand M. L. on the as amicus curiae.

(RobertPC.,Shepard, Shepard Tanya,Smith-Weiss of Nashua M. and L.
brief), Fund,Spony Hampshire Communityon the for New Loan as

amicus curiae.

Hicks, defendant, City (City), appealsJ. The the of Concord an order of
J.)(Delker,Superior requiring permitsthe Court it to issue demolition to

(EverettAshton, Ashton),plaintiff,the Everett Inc. so that Everett Ashton
abandoned,may remove three valueless manufactured homes from its

housing park. Citymanufactured The court also ruled that the could not
place park unpaida lien on Everett Ashton’s for the water bills of the

homes, that, by withholdingformer residents of the abandoned and
inpermits, City engaged regulatory taking, entitlingdemolition the a

compensation attorney’sEverett Ashton to and fees. We affirm the court’s
ruling City permits, rulingsthat the must issue the demolition reverse its
concerning unpaid regulatory taking,the bills and the vacate the award of

fees,attorney’s and remand.
order,in supports, followingThe trial court recites its or the record the

inhousing parkfacts. Everett Ashton owns a manufactured Concord. The
park mayis divided into lots that individuals rent for their manufactured

homes,park theyhomes. Tenants of the own the manufactured and alone
(2012).pay property taxes on the homes. See RSA 73:16-a Each lot receives

City. utilitywater and sewer services from the Everett Ashton installed
in park. City directlymeters on the homes its The bills the tenants for

water and sewer services.
months,neglecting payAfter to rent for a number of three tenants

abandoned their manufactured homes. Everett Ashton obtained writs of
possession, Cityand the condemned the homes. Because the homes had no
value, metal,scrap soughteven as Everett Ashton to remove them from its
park.

applied permits City. CityEverett Ashton for demolition from the The
permits outstanding propertyrefused to issue the because of taxes owed on

requested Citythe homes. Everett Ashton that the abate the taxes. The
City partially granted request, abatingthat the taxes on two of the homes

year. Cityfor the 2013 tax Everett Ashton asked the to reconsider its
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fully grounds obligatedrefusal to abate the taxes on the that it was not to
pay City permitsthem. The declined to issue the demolition until the taxes

that, conversation,inpaid. alleges telephonewere Everett Ashton a a
representative City presidentof the told Everett Ashton’s that “the homes

just you paycould sit there until [the taxes].”
CityThe sent tax bills for all three homes to Everett Ashton as well as

Citya notice of tax lien on one of the homes. The filed tax liens on all three
in County Registryhomes Everett Ashton’s name with the Merrimack of

CityDeeds. The also sent Everett Ashton water bills for one of the homes.
injunctiveCity, seeking declaratoryEverett Ashton sued the and relief

damages. requestedand It that the court issue a declaration that it is not
Cityliable for its former tenants’ taxes or water bills and order the to either

permits.remove the manufactured homes or issue demolition It claimed
that, inby withholding permits, City engaged takingthe the a for which

compensation. requestedEverett Ashton was entitled to It also costs and
attorney’sreasonable fees.

injunctionFollowing preliminary hearing,a the trial court ruled that the
City permits. hearing,must issue the demolition The court scheduled a final

day hearing, parties agreedand on the of that the to submit trial
pleadings.memoranda so that the court could decide the case on the

order,In City requiredits final the court ruled that the was to issue the
permits, City placedemolition that the could not a lien on Everett Ashton’s

bills,unpaidland for its former tenants’ water and that Everett Ashton was
compensation attorney’s City’sentitled to and fees because the refusal to

inpermits regulatory taking. Cityissue the demolition resulted a The
appealed.

CityThe first issue is whether the must allowEverett Ashton to demolish
abandoned,the valueless manufactured homes. The trial court determined

(2012) (2011)205-A:4-a, requiredthat RSA 80:2-a and RSA VII that the
ifCity permits.issue demolition The trial court also determined that even

granted City denythe statutes the discretion “to [Everett Ashton’s]
demolition,request permitto waive the tax lien” and it exercised its

in arbitrary City arguesdiscretion an manner. The that it did not act
arbitrarily erroneously interpretedand that the trial court the statutes.

law,“Statutory interpretation questionis a of which we review de
(2014).Malisos, 726, In statutorynovo.”Petition 166N.H. 729 matters ofof

interpretation, legislatureare the final arbiter of the intent of the as“[w]e
inexpressed Appealthe words of the statute considered as a whole.” of

(2011).Wilson, 659, language161 N.H. 662 “We first examine the of the
plain ordinary meaningsstatute and ascribe the and to the words used.” Id.

interpret legislative“We intent from the statute as written and will not
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legislature might languageconsider what the have said or add that the
Ctr.,legislature Appealdid not see fit to include.” Local Gov’t 165 N.H.of

(2014).790, statutory language ambiguous,804 “Unless we find to be we
Henniker,legislative history.”will not examine Forster v. Town 167N.H.of

(2015).745, 750

In ingeneral, housingmanufactured is taxable as real estate the town
2015).in (Supp. uponwhich it is located. RSA 72:7-a tax due the“[T]he

housing onlymanufactured shall be assessed to the owner theof manufac­
housing, upon upontured and not the owner of the land which the

added).housing (emphasismanufactured is left.” RSA 73:16-a

providesRSA 80:2-a that certain conditions must be met to relocate
buildingmanufactured homes: “No or structure that is taxed as real

estate . . . shall be moved from the location where it was last taxed unless
produce person movingthe owner thereof shall and deliver to the the same

bill,”receipted municipalitya tax a certificate from the that all taxes have
full,inpaid signed by majoritybeen or a statement a of the board of

may thoughselectmen or assessors that the unit be relocated even the
paid.assessed taxes have not been RSA 80:2-a. We have held that this

applies any person entity buildingstatute to or that moves a or structure
Citythat is taxed as real estate. Green Meadows Mobile Homes v. of

(2007).Concord, 394,156 N.H. 398 The statute is not limited to the owner
buildingof the or structure. Id.

that,We have also noted when a tenant abandons his or her
home, park possessionmanufactured a owner who has obtained a writ of

conditions,may, complyingunder certain relocate the home without with
205-A:4-a,Among things,RSA 80:2-a. Id. at 398-99. other “RSA VII

subjectpermits parkthe owner to sell the unit . . . to the tenant’s
because,rights, rightshomestead unless those have been deemed waived

instance, premises.”for the tenant has abandoned the Id. at 399. Concern­
taxes,ing abandoning unpaidthe tenant’s the statute states:

Upon housing, parksale the the owner orof manufactured
operator convey housing byshall the manufactured means of a

maydeed .... The board of selectmen or assessors . . . issue a
housing maystatement that the manufactured be relocated

inpayment providedwithout the of the taxes assessed thereon as
in proceedsRSA 80:2-a the event the from the sale are insufficient

pay property outstanding.to the full amount of the tax

added).205-A:4-a, (emphasisRSA VII
City argues plain ordinary languageThe that and of RSA 80:2-a“[t]he

205-A:4-a, legislature grantand RSA VII that the intended toshow[s]
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municipalities park requests permissiondiscretion to when a owner to
thoughrelocate a manufactured home even the assessed taxes have not

paid” by abandoning According City,been the tenant. to the the statutes
“requirementcontain no for the board of assessors to allow the relocation

taxes,outstandingof the home when there are even when[manufactured]
may any City emphasizesthe not have residual value.” The that the[home]

“shall,” 205-A:4-a,inlegislature “may,”used the word not RSA VII “as to
whether the board of assessors will issue a statement that the manufac-

housing may payment Citytured be relocated without the of the taxes.” The
general statutoryobserves that it is a rule of construction “that the word

‘may’ permissive, mandatory.” Appealis and the word ‘shall’is See Coosof
(2014).Comm’rs, 379, Thus,County City argues166 N.H. 386 the that we

City requiredshould “reverse the court’s decision that the is to[trial]
inpermit[s]”issue . . . demolition for the abandoned manufactured homes

park.Everett Ashton’s

thus,unambiguous; relyWe find that the statutes are we need not
upon legislative history. plainly taxing parkRSA 73:16-a forbids owners for

Moreover, inby using “may”their tenants’ manufactured homes. the word
205-A:4-a,VII, legislature plainly give municipalitiesRSA the intended to

“inpermit prohibitdiscretion to or the relocation of manufactured homes
proceedsthe event the from the sale those are insufficient to[of homes]

added).205-A:4-a,pay” outstanding (emphasistaxes. RSA VII
However, 205-A:4-a,municipality’sa discretion under RSA VII is not

unlimited; in arbitraryit must not be exercised an abusive or manner. See
Municipal Corporations 10:36,§2A The Law ofMcQuillin,E. at

(3d 2006) (“Where municipal540-41 ed. rev. a board is authorized to do a
discretion,inparticular act its the courts will not control that discretion

.”). Here,manifestly Cityunless abused . . . the refused to allow Everett
valueless, paidAshton to remove the abandoned homes until it taxes

thereon, despite express statutory provision parkthat owners are not
responsible for such taxes. RSA 73:16-a. We conclude that this refusal

scope granted Cityexceeded the of the discretion to the under RSA
because, noted,205-A:4-a as the trial court to conclude otherwise would

permit City “hostage by refusingthe to hold Everett Ashton to allow the
thoughremoval of . . . derelict even cannot behome[s] [Everett Ashton]

unpaid legislatureheld liable for the taxes.” The could not have intended for
205-A:4-a,in ingranted waythe discretion that it RSA VII to be exercised a

City nullify upholdthat would allow the to RSA 73:16-a.We therefore the
ruling City permits.trial court’s that the must issue the demolition

that, court,inCity argues properlyThe the trial “Everett Ashton never
However, inCity arbitrarily abusively.raised a claim” that the acted or its
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complaint, City’s illegallyEverett Ashton stated that the “conduct is
attempting prohibitions requirementsto circumvent the and of RSA

City “misusing police power” by “failing73:16-a.” It also accused the of its
permit by ignoring requeststo the demolition of the . . . units and for

rejectAccordingly, City’s preservation argument.attention.” we the
2015)whether, (Supp.The next issue is under RSA 38:22 and RSA

205-A:6, (2011),II City may placethe a lien on Everett Ashton’s land for its
so,Inunpaid concluding City maytenants’ water bills. that the not do the

205-A:6, IItrial court found that RSA allowed Everett Ashton to shift
responsibility utilityfor the bills to its tenants after it had installed meters

that, parkon each of its lots. The court reasoned a owner“[a]fter
205-A:6, IImetering,establishes individual RSA does not indicate that the

park any responsibility paying Cityowner retains for the water bills.” The
inargues nothing “preventsthat the trial court erred because the statute

being placed park property.”a lien from on the owner’s

38:22, I, that, except provided, chargesRSA states as otherwise “all
electric,patrons by municipally gas,for services furnished to a owned

water, utility uponor wastewater shall create a lien the real estate where
38:22, II(d) againstsuch services are furnished.” RSA makes liens effective

the owner of the real estate even . . . services furnished to“[w]hen [are]
owner,”person legal entity longsome or other than the as as the

municipality days utility chargesnotifies the owner within 120 after the
water,delinquent. Municipalities may parkbecome bill owners for the

sewer, utility provided Cityand other services to tenants. See Schiavi v. of
(2005).Rochester, 487, However, 205-A:6, II152 N.H. 488 RSA allows a

park responsibility” payment utilityowner to for the of bills to its“shift[ ]
if park utilitytenants the owner installs meters on each manufactured

meters,park housinghome. After the owner installs the “manufactured
205-A:6,park directly by municipality.tenants shall be billed the” RSA II.

205-A:6,in IINothing prevents City placingRSA the from a lien on
unpaid merelyEverett Ashton’s land for the water bills. The statute states

that, if park utilitya owner installs meters on its tenants’ manufactured
homes, municipality utility parkthe must send individualized bills to the

205-A:6, II; Schiavi,owner’s tenants. See RSA 152 N.H. at 489-90. The
that, installed,utilitystatute does not state after meters are the munici­

38:22,pality may longer place parkno a lien on the owner’s land under RSA
II(d) 205-A:6,if IIpaythe tenants fail to their bills. RSA mentions
“shifting] responsibility,” “responsibility”but the that it refers to is the

205-A:6, II;responsibility pay municipalityto the bills that the sends. RSA
Schiavi, Interpreting languagesee 152 N.H. at 489-90. that also to vitiate

38:22, II(d) 205-A:6,inprovision languagethe lien RSA would “add RSA[to



48

include,”legislaturethat the did not see fit to which we will not do.II]
Ctr.,Appeal Local Gov’t 165 N.H. at 804.of

11(d)38:22,inEverett Ashton counters that the term “real estate” RSA
homes, Thus,parkrefers to the manufactured not the owner’s land. it

argues, City’s only option placethe was to a lien on the manufactured
correctly “anyhomes. Everett Ashton asserts that the trial court found that

ambiguity meaning byabout the of the term ‘real estate’ is clarified RSA
21:21, estate[,]’II housing bywhich defines manufactured as ‘real and RSA

”provides housing72:7-awhich that manufactured is taxed as ‘real estate.’
disagree.We

“inhousingRSA 21:21 includes manufactured the term real estate”
“lands, tenements, hereditaments,along rightswith all and and all thereto

(2012).and interests therein.” RSA 21:21 This broad definition encom­
homes,passes only park.not the manufactured but also Everett Ashton’s It

II(d)38:22, onlydoes not establish that RSA authorizes liens on the
in Similarly unavailingmanufactured homes this case. is Everett Ashton’s

argument upon property housingbased the taxation statute. Manufactured
72:7-a,may be taxed as real estate under RSA but that does not mean that

II(d)38:22,in only“real estate” RSA refers to the manufactured homes.
II(d)Thus, 38:22,ininterpretwe “real estate” RSA to include the land

upon utility interpretation supportedwhich services are furnished. Our is
38:22, II(d),by plain languagethe of RSA which makes liens effective

— —here, ifagainst personsthe owner of real estate Everett Ashton even
— —here, responsibleother than the owner Everett Ashton’s tenants are

paying utility uponfor for the services furnished that real estate. Accord­
ingly, ruling City placewe reverse the trial court’s that the could not a lien

unpaidon Everett Ashton’s land for its tenants’ water bills.

Next, whether, by withholdingwe address the issue of the demolition
permits, City regulatory taking Hampshirethe committed a under the New

I,pt. City’sConstitution. See N.H. Const. art. 12.“Whether the actions are
taking questionsufficient to constitute a is a of law reviewed de novo."

(2012).Nashua, 228,Realty CityJ.K.S. v. 164 N.H. 233 The trial courtof
explained City keepthat “the forced to the condemned[Everett Ashton]

and, result,property,”and worthless homes on its as a Everett Ashton
Thus,paying“could not rent those lots to other tenants.” the court

concluded, City unreasonably regulatory“because the exercised its author­
ity deny permit[s],” compensableto the demolition a[Everett Ashton]
taking City argues takingoccurred. The that there was no because its

from, most, interpretation“conduct resulted at its mistaken of valid
statutes.”
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Hampshire provides partThe New Constitution that “no of a man’s
himproperty shall be taken from ... without his own consent.” N.H. Const.

I, “Apt. ‘taking’ application regulationart. 12. occurs when the of a to a
particular parcel economicallydenies the owner an viable use of his or her

(2005)145,Energy Hopkinton,land.” Bio v. Town 153 N.H. 156of
omitted).(quotation “Arbitrary or unreasonable restrictions which substan­

intially deprive economicallythe owner of the viable use of his land order
inpublic way taking meaningto benefit the some constitutes a within the

justHampshire requiring paymentof our New Constitution the of com­
omitted). “However,pensation.” (quotationId. and brackets erroneous . . .

interpretations regulationsdecisions based on mistaken of valid differ
ordinances;materially technically precise applicationsfrom of invalid a

takingmistaken . .. decision does not effect a when the erroneous decision
(quota­resulted from misconstruction of otherwise valid restrictions.” Id.

omitted).tion and brackets

Here, question validityEverett Ashton does not the of the statutes
concerning Citythe taxation and relocation of manufactured homes. The

statutes,interpreted provides may parkone of those which that it allow a
taxes,outstandingowner to relocate manufactured homes with to mean

inmaythat it refuse to allow relocation the circumstances of this case. See
RSA 205-A:4-a, that, case,VII. We conclude under the circumstances of this

Citythe acted outside the bounds of its discretion under the statute.
However, challenge validity,because Everett Ashton does not the statute’s

misapplication regulatory taking,and the of a valid statute does not effect a
156, occurred,Energy, takingsee Bio 153N.H. at we hold that no and that

compensation.Everett Ashton is not entitled to
Keene, (1981),121CityEverett Ashton cites Burrows v. N.H. 590 forof

proposition “arbitrarythe that or unreasonable restrictions which substan-
tially deprive ‘economicallythe owner of the viable use of his land’ . . .

Burrows, 121taking.” Pointingconstitute a N.H. at 598. to the trial court’s
finding City arbitrarily permits,that the refused to issue the demolition

argues uphold rulingEverett Ashton that we should the court’s under
that, circumstances,inpossibilityBurrows. We do not discount the other a

But, here,inmunicipality’s application taking.of a statute could result a the
City plain language, legislative history,relied on the statute’s and our case
law; now, upon guidanceand until we have not been called to offer on the

Thus, rejectCity’sbreadth of the discretion under the statute. we Everett
argument requiresAshton’s that Burrows affirmance of the trial court’s

ruling.

upon City’sBased its conclusion that the actions constituted a
regulatory taking, the trial court also concluded that Everett Ashton was
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attorney’sentitled to fees. See id. at 601. We will not overturn a “trial
concerning attorney’scourt’s decision fees absent an unsustainable exer-

(2007).Sanborn, 704,cise of discretion.” Blouin v. 155N.H. 708 Because we
occurred,ruling takingreverse the trial court’s that an unconstitutional we

attorney’s proceedingsvacate the award of fees. We remand for further
opinion.consistent with this

part;in reversedAffirmed
part; part;in vacated in

and remanded.

Conboy, Lynn, Bassett, JJ.,and concurred.
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