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Reno, P.A., brief),(,Jeffrey SpearOrr & of Concord C. on the for the
plaintiff.

Clauson, self-represented party, byK. William brief.

Clauson, SpaneasAtwood & filed no brief.

(theDalianis, client),plaintiff, Yager appealsC.J. The James orders of
J.)(MacLeod,Superior granting summary judgmentthe Court to defen-

(the attorney) legal malpracticedant K. William Clauson on the client’s
Clauson,dismissingclaim and that claim as to defendant Atwood &

(the firm). defendants,Spaneas only attorneylaw Of the two the has
inappeared appeal.this We affirm the trial court’s decision to dismiss the

firm,legal malpractice against grantclient’s action the law reverse its of
summary judgment attorney, proceedingsto the and remand for further

opinion.consistent with this

Summary Judgment AttorneyI. The Grant to theof

A Relevant Facts

appeal many underlyingThis is the second of this case and of the facts
decision, Clauson,inprocedural history prior Yagerand are set forth our v.

(2014). legal malpractice166 N.H. 570 The client’s claim stems from the
him inrepresentation trespassdefendants’ of two timber actions. See id. at

brought against Mighty Realty,571. The first action was Oaks LLC
Oaks) (the action).in(Mighty Mighty Summary judgment2007 Oaks Id.

Oaks, ingranted Mighty part, provewas to because the client failed to that
Mighty entityOaks was the that cut the timber. Id.

Sons,brought againstThe second action was D.H. Hardwick & Inc.
(Hardwick) (the action). action,in In2008 Hardwick Id. that the client
alleged entity Summarythat Hardwick was the that cut the timber. Id.
judgment grantedwas to Hardwick because the action had been filed more

and, thus,years cuttingthan three after the timber had ceased was barred
by applicablethe statute of limitations. Id. We affirmed the trial court

indecisions both actions. Id.
Thereafter, malpractice againstthe client filed the instant action the

alleging applicabledefendants that the standard of care was breached
timelybecause the Hardwick action was not filed. Id. The defendants

(1)grounds: providemoved to dismiss on two because the client failed to
(2)requested discovery; expertsand because the client failed to disclose the
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2013,Innecessary prove legal malpracticeto his claim. Id. at 571-72. the
granted groundtrial court the motion to dismiss on the second and did not

Inground. grantingreach the first See id. at 572. the motion to dismiss on
ground, expert requiredthe second the trial court ruled that an was to

prove legal malpractice as a matter of law.See id. at 574-75.Wevacated that
that,proceedings.decision and remanded for further Id. at 575.We held to

applied per requiring expertthe extent that the trial court had a se rule
claim,testimony prove legal malpracticeto the elements of a it had erred.

573, specificId. at 574-75.We remanded for the court to “examine the facts
of the case to determine whether the nature of the case was such that
expert testimony required.”was Id. at 575.

remand, attorney summary judgment, arguingOn the moved for that an
(1)expert necessary prove attorneywas to that: the breached the standard

(2)care; in Inprevailedof and the client would have the Hardwick action.
motion,objecting argued expert testimonyto the the client that no was

required appliedto establish which statute of limitations to the Hardwick
in alreadyaction because the court that action had decided the issue. The

inargued alreadyclient further that the court the Hardwick action had also
lay opinion testimonydecided that he could offer about the location of the

addition,Inboundary property damages.lines of his and his the client
already designated experts testifyasserted that he had to about his title

property expertsclaim and the boundaries of his and that no additional
necessary prove trespass Finally, respectwere to his timber claim. with to

case,inproximate legal malpracticecause his the client asserted that
”case,’“proximate legalcause refers to the ‘case within a and that no

expert required prove legal malpracticewas to this element of his claim.
objection.granted attorney’sThe trial court the motion over the client’s

distinguished expert testimony necessaryThe trial court “between witness
underlying expert testimonyto establish the facts of the claim and witness

innecessary apply prove proximateto the law to those facts to causation a
legal malpractice “[ajpplyingcase.” Because the court determined that the

in distinctly practicelaw to the facts this case” is so related to the of law as
beyond average layperson, expertto be the ken of the the court ruled that

that,testimony required. although expertsis The trial court concluded the
already “maywhom the client had identified establish the facts of the

underlying dispute,” they apply trespass“are unable to the law of timber to
inproximate legal malpracticethese facts to establish . . . causation” the

Accordingly, granted attorney’s summary judgmentclaim. the court the
in attorney’s argumentmotion. The court did not address its order the that

expert required applicablean was also to establish breach of the standard
unsuccessfully appealof care. The client moved for reconsideration. This

followed.
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attorney purports challengeTo the extent that the to the trial court’s
finding experts alreadythat the whom the client had identified were

underlying trespass dispute,sufficient to establish the facts of the timber
arguments cross-appeal.we decline to address his because he did not file a

AnalysisB.

In reviewing grant summary judgment,the trial court’s of we
evidence, properlyconsider the affidavits and other and all inferences

them, in light non-moving party.drawn from the most favorable to the
(2014).Comm’n, 374, IfCamire v. Gunstock Area 166 N.H. 376 our review

fact, ifgenuineof that evidence discloses no issue of material and the
law,moving party judgmentis entitled to as a matter of we will affirm the

grant summary judgment. applicationof Id. We review the trial court’s of
the law to the facts de novo. Id.

case, case,In inlegal malpractice any negligencea as other the
plaintiff prove upon imposes dutyhas the “burden to facts which the law a

care, duty, proximateof breach of that and so-called causation of harm.”
Council, (1989).Bruckner, 538, Thus,BayNorth Inc. v. 131 N.H. 542 to

(1)claim,inprevail legal malpractice provehis the client had to that: he and
(2)attorney attorney-client relationship; attorneythe had an the breached

care, skill, induty professional knowledgehis to exercise reasonable and
providing legal services to the client when he failed to file the Hardwick

(3)limitations;applicable attorney’saction within the statute of and the
requisite proximatelybreach of the standard of care caused the client

Yager,harm. See 166 N.H. at 572-73.

case,inproximate legal malpracticeTo establish causation a a
ifplaintiff lawyermust demonstrate “what result should have occurred the

(2004)521,negligent.” Tierney,had not been Carbone v. 151 N.H. 528
omitted). Thus,(quotation ellipsis legal malpractice plaintiffand a “essen­

tially proof’:has a double burden of he first must establish that the
himnegligent, meaning dutydefendant was that the defendant owed a of

duty,care and breached that and he must then establish that the
LegalSmith,4 Mallenunderlying claim was recoverable. R. & J.

Malpractice (2012ed.).33:9, jurisdictions,§ inAlthoughat 720 some the
“collectible,” id., inplaintiff provemust also that the claim was New

Hampshire, “noncollectibility underlying judgmentof the is an affirmative
Carbone,proved bydefense that must be the defendant.” 151 N.H. at 533.

cases,in malpractice expertWhereas medical we have held that
cause, Madden,testimony required prove proximateis to Beckles v. 160

118, (2010), inadopt per legalN.H. 125 we have declined to a similar se rule
cases, Instead,malpractice Yager,see 166 N.H. at 573. we have held that
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inexpert testimony required prove proximate legalwhether is to cause a
malpractice depends upon specificcase the facts of the case. See id. at
573-75.

case,In legal expertthis the trial court concluded that a was
necessary plaintiff provefor the to “what result should have occurred” had

Carbone,timely (quotationthe Hardwick action been filed. 151N.H. at 528
omitted).ellipsis arguesand The client that this was error because he could

that,provehave used the “trial-within-a-trial” method to this. We hold to
the extent that the trial court determined that the trial-within-a-trial

client, law,method was unavailable to the as a matter of the trial court
Lee, 160, 165-66(2008); Desmarais,erred. See McIntire v. 149N.H. Witte v.

(1992).178,136 N.H. 189

Recreating underlyingthe case is traditional means of resolv­“[t]he
ing happened” attorney’s negligencewhat should have had an not occurred.

Kozlov, Seaton,Smith, 33:3, 626;§Mallen supra& at see Garcia v.
(N.J. 2004).Romanini, 602, “Recreating underlying845 A.2d 611-12 the

requires calling examining personsaction and those who would have been
presenting documentarywitnesses and the demonstrative and evidence

presented attorney’s negligence.”that would have been but for the
Smith, 37:15,§Mallen insupra. process& at 1510. “This then becomes

Witte, 189; McIntire,essence a trial within a trial.” 136N.H. at see 149N.H.
165; Smith, 37:15,§Mallen Insupra.at see also & at 1511. the “trial

trial,” injury legal malpracticewithin a the the action itself“substitute^
in underlyingas the trier of fact” the action and “determine the factual[s]

presented presentedissues on the same evidence that should have been to
omitted).McIntire,original (quotationthe trier of fact.” 149 N.H. at 165
jurisdic­inapproach “regularly employedThe trial-within-a-trial is most

cases, Garcia, 612,in legal malpracticetions” 845 A.2d at and has been
McIntire, 165-66;Witte,inemployed Hampshire,New see 149 N.H. at 136

N.H. at 188-89.

proving proximateWhether the trial-within-a-trial method of causa­
applicable depends upon attorney’stion is “the nature of the error.”

Smith, 37:15, 1509;§Mallen supra Keeney,& at see Osborne v. 399
2012).1, 10(Ky. injury depend uponS.W.3d When the claimed does not “the

action,underlying methodology applicable.”merits of the the is not
Smith, 37:15, 1510; Osborne,§Mallen supra& at see 399 S.W.3d at 10

n.17.
However, when, case,in alleged negligenceas this the concerns the

attorney’s applicablefailure to file an action within the statute of limita­
tions, Smith,Mallenparticularly apt.the trial-within-a-trial method is &
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37:15, 1509-10; Osborne,§supra (citingat see 399 S.W.3dat 10 n.17 cases
observing lawyer failing expirationand that “a to file a claim before the of

inpredominantthe statute of limitations is the circumstance” which the
observed,approach applied).trial-within-a-trial is As one commentator has

justification applyingfor the method” when a“[t]he [trial-within-a-trial]
lawyer readily apparent”:misses the statute of limitations “is “To ask
plaintiffs try only receiving compensationto their claims once before is no

justification.”requires special Crapster,burden and no C. The Common
Why ExpertSense Re-creation: Texas Should Close the Door toof

Testimony Litigation Malpractice,Causation in 40 Tex. Tech.on But-for
(Fall 2007).151,L. Rev. 165

Here, to the extent that the trial court ruled that the client could not
proveuse the trial-within-a-trial method to “what result should have

filed,timelyoccurred” had the Hardwick action been the trial court erred.
omitted).Carbone, (quotation ellipsis151N.H. at 528 and This method was

inacceptable proving proximate legalan means of cause the client’s
McIntire,malpractice claim. See 149 N.H. at 165-66.

attorney’s interpretation appellateWe do not share the of the client’s
argument. According attorney, appellate argumentto the the client’s “is

inexperts prove proximate legalthat he had disclosed to cause” his
malpractice contrary, arguedclaim. To the we believe that the client has

experts prove underlying trespassthat he disclosed sufficient to his timber
inlegal expert prove proximateclaim and that he does not need a to cause

legal malpractice rely uponhis claim because he will the trial-within-a-trial
provemethod to this element.

issue, opineBecause the trial court did not address the we do not as
inexpert testimony necessary proveto whether is this case to that the

attorney applicable Yager,breached the standard of care. See 166 N.H. at
(eschewing per expert testimony573-74 a se rule that witness is not

required prove legal malpracticeto a breach of the standard of care when a
premised upon applicableclaim is the failure to file a claim within an statute

limitations).of

Firm,D AgainstII. The ismissal the Case the Lawof

A. Relevant Fasts

2015,In May attorney requestingthe filed a motion that the court revisit
inupon only partiallythe motion to dismiss which the trial court had ruled

attorney upon ground2013. The asked the court to rule the first asserted
—in requestingthe motion to dismiss dismissal because the client had

objectionprovide requested discovery. Mayfailed to There is no to the 2015
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9, 2015,in appeal. Julymotion the record submitted on On the trial court
stating attorney’s Mayissued an order that the 2015motion was “moot.”On

27,July May grantedthe court clarified that the 2015 motion was as to the
firm, and, 28,July reiteratinglaw on the court issued an order that the

attorney grantedmotion was moot as to the and as to the law firm. The
appeal anyrecord on does not include motions to reconsider the trial court’s

9,July 27 or 28 orders.
27,July appeal grantAlso on the client filed an of the trial court’s of

18,summary judgment attorney. Augustfor the On we ordered the client
addressing superior pro-to file a brief memorandum whether the court

and, therefore,ceeding had been concluded as to both defendants whether
final,appeal opposed interlocutory,his was from a as to an order. See

(1993)(whenGermain, 82,Germain v. 137N.H. 84 trial court issues order
action,entering judgment respect partieswith to some but not all to the or

claims,deciding supreme appealsome but not all issues or court considers
interlocutory).from such order to be

1, that,September responded by stating “[althoughOn the client there
inquestion summary judgment appealis some as to whether the order on

defendants,”againstthis docket resolved the claims all he had filed an
appeal July July dismissingof the trial court’s 27 and 28 orders his claim

firm, Superioras to the law and that concludes the Court action as“[t]his
permits appeals.”to both defendants and this Court to hear the The client’s

appeal July Julyof the court’s 27 and 28 orders was docketed as a
supplement appeal granting summaryto his of the trial court’s decision
judgment attorney, appeal accepted Septemberto the and his was on 4.

firm responded regardingBecause the law never to our orders its intent to
23,inparticipate appeal, bythis order dated December we deemed it to be

innon-participant appeal.a the

AnalysisB.

grantWe review the trial court’s decision to the motion to dismiss as to
firm ground provide discoverythe law on the that the client failed to under

Yager,our unsustainable exercise of discretion standard. 166 N.H. at 572.
jurisdictionarguesThe client first that the trial court lacked to issue its

because,July July by filing appeal requisite27 and 28 orders his with the
fee, it, which, contends, jurisdictionfiling perfectedhe he vested exclusive

N.H., 285,in Appealthis court. See Public Serv. Co. 130 N.H. 297of of
(1988). that, summary judgmentHe asserts because the court’s order was

respecta final decision on the merits that resolved the case with to both
defendants, subject jurisdictionthe trial court lacked matter to address the
pending disagree.motion to dismiss. We
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reflects, summary judgmentAs the record the trial court’s order
respect attorney,resolved the case with to the but did not resolve it with
Thus, 27,respect appeal Julyto the law firm. when the client filed his on it

Sup.Germain, 84;interlocutory appeal.was an See 137N.H. at see also Ct.
(pertaining interlocutory appeal ruling). Accordingly,R. 8 to an from the

July appeal summary judgmentclient’s 27 of the trial court’s order did not
jurisdictiondeprive pendingthe trial court of to address the law firm’s still

Co.,Appeal (explainingmotion to dismiss. See Public Serv. 130N.H. at 297of
prohibited by general [regardingthat the “lower tribunal is not the rule

collateral,perfecting appeal] passing subsidiary independentan from on or
omitted)).affecting (quotationmatters the case”

that,argues having July declaringThe client next issued its 9 order the
moot, by sponte grantingmotion to dismiss the trial court erred sua the

Valleymotion to dismiss as to the law firm. But seeMerrimack WoodProds.
(2005)Near, 192, (explainingv. 152 N.H. 203 that can be no“[t]here

question power proceedingsof the inherent of the Court to review its own
omitted)).injustice”prevent (quotation Additionally,to correct error or the

by grantingclient contends that the trial court erred the motion to dismiss
dismiss,discovery request,because the motion to and the trial court’s

superior Specifically,actions violated certain court rules. he contends that
infirmdiscovery requestthe was because it did not contain the notice

required by Superior (pertaining interrogatories).former Court Rule 36 to
argues faulty accompanied byHe that the motion was because it was not an

Super. Super. 11).And,(superseded byaffidavit. See Ct. R. 57 Ct. Civ. R.
procedurallyhe asserts that the trial court’s orders were defective because

Super.abuse,finding discoverythe court did not first make a of see Ct. R.
Super. 21(d)(1)),35(g)(1) (superseded by grantCt. Civ. R. or a conditional

Super. Super. 29(c)).default, (superseded bysee Ct. R. 36 Ct. Civ. R.

Although the client concedes that he “did not raise these issues
himself,” argues “they indisputablyhe that were before the trial court.” We

court,”disagree “indisputablythat the issues were before the trial and
preserve appellate argumentsconclude that the client has failed to these

for our review.

judicialGenerally, “parties may not have review of matters not
248,in Prop. Mgmt.,raised the forum of trial.” Bean v. Red Oak 151 N.H.

(2004). client,appealing party,250 It is the burden of the here the to
provide appeal,this court with a record sufficient to decide his issues on as
well as to demonstrate that he raised his issues before the trial court. Id.

affirmatively require moving party provide“Because our rules the both to
appeal questiona sufficient record on and to demonstrate where each

Sup.below, 13, 16(3)(b),presented appealon was raised see Ct. Rs. failure
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moving party comply requirements mayof the to with these be considered
objectsby regardless opposing partythe court of whether the on those

grounds.” Id.
appeal anyThe record on does not demonstrate that the client raised of

in Significantly, accordingthese issues the trial court. to the record
appeal,submitted on the client did not file a motion to reconsider after the

July Julytrial court issued its 27 and 28 orders. Nor does the record
objected attorney’s May askingdemonstrate that he to the 2015 motion the

Moreover, anycourt to revisit the motion to dismiss. the client did not raise
objectioninarguments attorney’sof these his to the 2013motion to dismiss.

rule,urges arguments plainThe client us to address his under our error
Sup.however,we decline to exercise our discretion to do so. See Ct. R. 16-A.

Although attorney impliesthe that he is also entitled to dismissal
survey reportbecause the client did not disclose the final of his land

14, 2015,surveying expert January attorneyuntil which the asserts “was
incompletely improper,” argumentwe decline to address this the first

instance.

part;in reversedAffirmed
part;in and remanded.

Hicks, Conboy, Lynn, J.J.,and concurred.

judicialHillsborough-southern district
No. 2015-0573

Thomas BenoitM. & a.

v.

Joseph JosephCerasaro, Trustee of theA. A. Cerasaro
TrustRevocable & a.

8,Argued: March 2016
19,Opinion April 2016Issued:


