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(Colleen attorney, StephenandFoster, Laffin,attorney generalA.Joseph
brief), for the State.Fuller, attorney general, on theassistantD. senior

(SethPLLC, HippieJ.of ConcordHippie,Martin &The Law Officesof
brief),the for the defendant.on

Bobola,defendant, a decision of theLYNN, Timothy appealsTheJ.
J.) to annul a criminal(.Anderson, petitionhisdenyingSuperior Court

conviction)(assault and a secondassaultdegreeconviction for second
(assault charge).in a convictionthat did not resultchargeassaultdegree

2015) (amended 2015). that theappeal, arguesheOn(Supp.RSA 651:5See
on the basis that he hadpetitionhis to annulby denyingtrial court erred

(DUI) that wasthe influence on his recorddrivingfor undera conviction
affirm.ineligible for annulment. We

1, 2002, thefacts. On OctoberfollowingthesupportsThe record
Bothdegreeof assault.on two counts seconddefendant was indicted

that, 9,2002, the same victimthe defendant struckalleged on Junecharges
17, 2003, that thedaythein his fists. On Novemberusingthe head

a nolle prosequito the State enteredbegin,trial was scheduleddefendant’s
on thetrial, jurya convicted the defendantFollowingof the charges.on one

remaining charge.
to12, 2004, the defendant serve twothe trial court sentencedOn March

Prison. The court also orderedHampshirein the New Stateyearsto four
2007, thevictim. In the court rescindedhim to restitution to thepay

payments.of the restitutionremainder
DUI, offense. The12,2008, to firstMay pleaded guiltythe defendantOn

completea fine and thepaydefendant totrial court sentenced the $600
for ninesuspendedand his licenseProgram,Driver InterventionImpaired

to three months.was later reducedsuspensionmonths. The license
12, 2015, the court topetitioned superiorthe defendantFebruaryOn

objected, citingcharge.and assault The Stateannul the assault conviction
The trial court denied the defendant’sdefendant’s DUI conviction.the

bystated theconviction “for the reasonsregarding the assaultpetition
The trial court alsothe 2008 conviction.”specifically, [DUI]and moreState

“for the reasons articulatedchargeto annul the assaultpetitiondenied the
appealThisnumber].”the assault conviction docketbearingin file[the

followed.
thatby concludingtrial court erredfirst that thearguesThe defendant

Specifically,of the assault conviction.conviction bars annulmentthe DUI
law that allHampshire requiresin Newargues “nothingdefendant thatthe

prior to otherannulment-eligiblecriminal record beof a defendant’sparts
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of the defendant’s criminal record Theparts becoming annulment-eligible.”
counters that the trial court denied the defendant’sproperly petitionState

yet eligiblebecause the DUI conviction is not for annulment.
statute,“Because resolution of this issue the of arequires interpretation

(2015).Pinault, 28, 31our review de novo.” v.is State 168N.H. “Weare the
final arbiter of the intent of the in oflegislature expressedas the words the

Howe, 143,statute considered as a whole.” United States v. 167 N.H. 145
(2014) omitted). statute,(quotation examining language‘When the of the
we plain ordinary meaningascribe the and to the words used.” Id.

omitted).(quotation interpret legislative‘We intent from the statute as
written not legislature mightand will consider what the have said or add
language legislaturethat the did not see fit to include.” Id. (quotation
omitted). ininterpret‘We also a statute the context of the overall statutory

omitted).not in (quotation goalscheme and isolation.” Id. “Our is to apply
them,statutes in of inlight legislature’s enactingthe intent and in oflight

policythe to besought by statutoryadvanced the entire scheme.” Id.
omitted).(quotation

“RSA 651:5 sets forth both procedural prerequisites categoricaland
651:5,obtainingbars to annulments.” Id. at 146. IIISpecifically, RSA

states:

VI,inExcept providedas RSA 265-A:21or in andparagraphs V
any person mayconvicted of an offense for annulment ofpetition

arrest, conviction,the record of petitionerand sentence when the
completedhas all the terms and conditions of the sentence and

crime,has thereafter been convicted of no other a motorexcept
vehicle offense a violation than drivingclassified as other while

265-A:2, I, 265:82,intoxicated under RSA RSA or RSA 265:82-a
for a ofperiod time as follows:

(a) violation, year, underlyingFor a one unless the conviction
was for an offense specified under RSA 259:39.

(b) For a class B inexcept providedmisdemeanor as sub-
(f), years.3paragraph

(c) For a class A inexcept providedmisdemeanor as sub-
(f), years.3paragraph

(d) a B infelony except provided subparagraph (g),For class as
years.5
(e) A felony, years.For a class 10
(f) 632-A:4,For assault 10 years.sexual under RSA

645:1,or(g) felony exposureFor indecent lewdness under RSA
II, years.10



774

265-A:21, 651:5,the statute referenced in the first IIIRSA sentence of RSA
states, in relevant thatpart, “[njotwithstanding provisionsthe of RSA
651:5, anyno court shall order an annulment of record of conviction of
driving... anywhile under the influence of orintoxicating liquor controlled

(2014).years 265-A:21,1until 10 ofdrug... after the date conviction.”RSA
“[ijf651:5,Additionally, personRSA VI states that a has been convicted of

offense, petition broughtmore than one no for annulment shall be and no
[ujntil...granted requirements paragraphsannulment the time under III

651:5,VI(b). Thus,and IV for all offenses of record have been met.” RSA
651:5,VI, offenses,under RSA if a is ofperson multiple mayconvicted he

not angranted anybe annulment as to of the convictions until the time
651:5,of IIIrequirements RSA are met for all the convictions. id.See

The defendant concedes that his DUI conviction not eligiblewas for an
annulment when he filed his petition, yearsbecause ten had not passed

However,since conviction. arguesthe he that this fact does not preclude
conviction,annulment of the record,assault because all of hisparts

conviction,including 651:5,the DUI meet requirementsthe of RSA III. To
support argument, applieshis the defendant to his DUI conviction the
three-year waiting period for a conviction of Blisted a class misdemeanor

that,generally. argues convictions,The State for languageDUI the in RSA
651:5, III that ten-year provisionreferences the annulment of RSA

651:5,265-A:21is meant to replace periodthe time listed in III.RSA We
agree with the State.

651:5,The of IIIsubparagraphs RSA include several toexceptions
651:5,the time for aperiods expressed given offense classification.See RSA

III(a)-(d). instance,For a person misdemeanor,convicted of a class Bsingle
crime,and no may petitionother not for an annulment until yearsthree

after petitioner completedthe has all the terms and conditions of that
(f).” 651:5,111(b).in“except provided subparagraphsentence as RSA RSA

651:5,111(f)states that a petitioner seeking to annul a convictionfor sexual
assault 632-A:4 yearsunder RSA must wait ten after allcompleting terms

Thus, personand conditions of the sentence. if a Bis convicted of class
632-A:4,misdemeanor sexual assault three-yearunder RSA the waiting

period generally applicable 651:5,to class B misdemeanors under RSA
111(b)is areplaced ten-year waiting period,with topursuant subparagraph
(f).

IIISimilarly, paragraph states that as in“[ejxcept provided RSA
VI,”265-A:21or in paragraphs petitionV and a for annulment may be filed

after all the terms and conditions of the sentence have been completed for
651:5,the time III.specified periods. RSA RSA 265-A:21 arequires

ten-year waiting after conviction aperiod before DUI conviction becomes
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265-A:21, Thus, exceptionsfor annulment. See RSA I. as with theeligible
inphrase “[ejxcept providedin the the as RSAprovided subparagraphs,

waiting265-A:21”alters the for an annulment of a DUI convictiontoperiod
years. appearsten That the in the ofphrase introductory portion

III, and not in a does not us thatparagraph subparagraph, persuade the
intended to treat the two identical Itslegislature phrases differently.

anyof is thatplacement specific subparagraph logical givenoutside RSA
265-A:21, I, convictions,to all DUIapplies span multiplewhich offense

(2014) that,generally (stating dependingclassifications. See RSA 265-A:18
circumstances, violation,upon mightthe a DUI offense be classified as a

misdemeanor,A B B felony).class or or class
the defendant’s interpretation, ten-year waiting provisionUnder the of

265-A:21,1, itself,to the ofapplies onlyRSA annulment the DUI conviction
but the Bthree-year waiting period, applicable to class misdemeanors

when, here,to his convictiongenerally, applies seekingDUI as he is to
annul other of his criminal To inparts interpret wayrecord. the statute this

to the in”require ignore language “[e]xcept providedwould us as as used
651:5, so,in III. III.paragraph giveRSA We decline to do as must“[w]e

(State Milner),effect to all in a N.H.words statute.” Petition State v.of of
(2009).456,159 N.H. 457

The defendant that the inargues phrase “[e]xeept providedas RSA
651:5,in clarify265-A:21” RSA III “is meant to that the two statutes are

to harmoniously.” argument ignores plainmeant be read This the meaning
of the word which is “with Third“except,” the exclusion... of.”Webster’s

Dictionary 2002). Thus,New International 791 (unabridged byed.
265-A:21,creating exceptionan for RSA III theparagraph incorporates

ten-year into the statute.waiting period Because the defendant acknowl­
that onedges ten-year waiting periodthe his DUI conviction has not

(as record) annulment,it as his criminallapsed, eligiblewell other is not for
VI(b).651:5,and the trial court did not err by denying petition.his See RSA

Patterson, (2000),The also inupondefendant relies State v. 145N.H. 462
Patterson,In asupport argument. petitionof his defendant filed a to annul

convictions,A felony drug relying provisiontwo class on a in the Controlled
Act, annulment,Drug pursuantwhich stated that court shall order an“[n]o

Patterson,yearsto RSA 651:5 . . . until 7 after the date of conviction.” 145
omitted).(quotation emphases waitingN.H. at 463 and held that theWe

651:5,in IIIperiods Drugcontained both the Controlled Act and RSA
Therefore,Id. at 464-66. we the trial ofapplied. affirmed court’s denial the

651:5,that the under III notpetition, reasoning ten-year period RSA had
of Id. at 466.yet passed completionsince the the defendant’s sentence.

interpretation language “pursuantPatterson involved the of the to RSA
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651:5” in the Act. Id. at 468-64. Unlike the inDrugControlled statute
Patterson, 651:5, III, terms,by its own creates an exceptionRSA to the

Therefore,time listed.general periods readily distinguishable.Patterson is
argues ten-yearThe defendant also that theinterpreting waiting period

265-A:21,I, conviction,in RSA which to run a defendant’supon tobegins
651:5,III,replace waiting periodsthe contained in RSA which to runbegin

sentence,upon completion of the defendant’s would lead to an absurd
defendant,Specifically, posits wherebyresult. the defendant a scenario a

crimes,has of multiplewho been convicted DUI has his license suspended
a period exceeding years. arguesfor ten The defendant that if the ten-year

conviction,runwaiting period begins followingto such a defendant would
become for aneligible serving suspension.annulment while still his license

265-A:21,ten-yearWe need not decide whether the inwaiting period RSA
I, a minimum inonlysets time which a defendant must wait before
petitioning for an annulment or in allreplaces, aspects, requirementsthe of

651:5, correct,III. assumingRSA Even the defendant’s is a trialpremise
court would take into factpresumably consideration the that the person
seeking servingthe annulment was still the terms of a sentence before

651:5,itsmaking grantdetermination whether to an annulment. See RSA
I that an “if in(stating “may” grantedannulment be the ofopinion the
court, the annulment will in petitioner’sassist the rehabilitation and will be

welfare”).consistent with the public
that,The defendant next ifargues even we determine that the assault

eligible conviction,conviction is not for annulment ofbecause the DUI the
trial court erred when it petitiondenied his to annul the assault charge. The

argues rejectedState that the trial court properly petitionthe defendant’s
to annul the chargeassault because the “case” to which that charge

was inpertained prosecuted and resulted a conviction.
651:5,RSA II states:

Any person whose arrest has resulted in a offinding guilty,not
or whose case was prosecuted, may petitiondismissed or not for

record, both,annulment of the arrest record or court or anyat
in provisionstime accordance with the of this section.

added.) that, 651:5, II,The(Emphasis arguesdefendant topursuant RSA
the assault itselfcharge qualifies as a “case was[that] dismissed or not

is, therefore,prosecuted” eligible anyand for annulment at Relyingtime.
upon the docketseparate assigned chargenumbers to the assault on which
the State entered a nolle and theprosequi chargeassault on which he was
convicted, cases,they he,he contends that were separate and that
therefore, eligibleis for an annulment of the nolle prosequi case. The State
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“case,” and,that both assault were ofargues charges part the same
therefore, 651:5, II is becauseinapplicable prosecuted,RSA the case was
ultimately in a conviction.resulting

651:5,The term “case” is not defined in in generalRSA nor the
(2007).Code,definition section of the Criminal see RSA 625:11 The plain

“case,” context,of inmeaning this is “the matters of fact or conditions
in a a ininvolved suit: suit or action law or Thirdequity.” WEBSTER’S

Dictionary 345;New International see also Black’s Law Diction­
ary (10th 2014)258 ed. “case” as or(defining proceed­civil criminal“[a]

action, suit,ing, note,or at law or incontroversy equity”). We as does the
State, that RSA 651:5 uses term in“charge” separatethe a paragraph,

651:5,VII, 651:5,see RSA a inevincing conscious choice to use “case” RSA
legislature statutes,II. the uses inlanguage“[WJhere different related

we assume that the intendedlegislature something different.” State
Employees Personnel, 338,Assoc. N.H. v. N.H. Div. 158 N.H. 345of of
(2009) omitted).(quotation

conclude that chargesWe both assault arose from the same “case” thatas
651:5,term is used in II. parties agreeRSA Both that the assault charge on

which a prosequithe State entered nolle was an theoryalternative to the
assault that incharge resulted a conviction.The allegedindictments both

defendant,that location,the on the same date and in the knowinglysame
head, fists,struck the victim in the using his and seriouscausing bodily

Moreover,injury. chargesboth were scheduled to be tried on the same
date.

We find supportfurther for our conclusion that the alternative
charges part byhere were of the same “case” examining the statute as a

651:5,whole. IX departmentRSA authorizes the of corrections to acharge
petitioner a fee for annulment investigations petitioner“unless the ... has
been found not orguilty, the case has been dismissed or not inprosecuted

added.)with II.”paragraph (Emphasisaccordance This language is
with, references, 651:5,specificallyverbatim and II.RSA Under the

interpretation,defendant’s he would not need to for inpay these services
conjunction petitionwith a to annul the charge.alternative assault We do
not legislaturebelieve that the intended that someone convicted of a crime
should be able to avoid for services apaying regarding charge that did not

inresult a convictionwhen he was convicted of the ansame conduct under
theory culpability.alternative of

byNor are we thepersuaded separatedefendant’s reference to the
that,assigned charges.docket numbers to the two factThe administra­

not,tively, charges assignedthe were separate docket numbers does
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alone, charges separatethat these were cases. See Townstanding mean of
(2001)Bonser, 418, (concludingv. 146 N.H. 425-26 that twoNottingham

although they assigned separateactions were the same case because “were
numbers, closelydocket the cases more resembled bifurcated issues of a

matter”).single

that,argues agreeThe defendant also if we with the State’s
anythe annulment statute “no time limitations ofinterpretation, provides

kind for not in a conviction where one or more of itscharges resulting
However,did in a conviction.”companion charges simplyresult because

651:5,II not thatapply chargeRSA does to the assault here does not mean
canby chargethere is no vehicle which that be annulled. The defendant

to annul the timemay charge requirementseek the alternative once of RSA
651:5, regarding chargeIII is satisfied the on which he was convicted.

Further, that, inalthough jurisdictionswe note statutes other often
651:5, II,incontain terms that differ from the term “case” found RSA it

generallythat defendants are not entitled to an annulment ofappears any
some,in incharges theyof the circumstances which have been convicted of

all, See,but not of the out of a criminalcharges arising single episode. e.g.,
(Kan.Miller, 90624, 1245619, 4,*2State v. No. 2004 at App.WL Ct. June

2004) (defendant to alternative notseeking expunge charge did meet the
that a defendant be “found not instatutory requirement guilty court

(Minn.A.V.G., A09-892, 935357,State v. No. 2010 at *2proceedings”); WL
2010) (‘While16,Mar. contends that his ofApp. respondent acquittalCt.

outcome,chargethe more serious assault resulted in a favorable the statute
permits expungement only charges arisingwhen all out of the same

favor.”); State,are resolved in v.incident the defendant’s Stoddard 911A.2d
(Md. 2006)1245, incident,1247 . . . from the(“Charges arising same

transaction, or set of facts as the count to which a criminal defendant pleads
unit,a and notguilty comprise single may expunged.”);therefore be Com.

(Pa. 2001) (defendant993, 1000-01Lutz, Super.v. 788A.2d Ct. not entitled
to of that aexpungement charges part plea agreementwere dismissed as of

culpabilitywhere defendant admitted to of the dismissed as ofcharges part
(Ind.State, 1159, 1159 2013)plea);the but see Lucas v. 993 N.E.2d Ct. App.

(“While the statute is not a itclarity,model of we conclude that was
any justintended to to dismissed and not in allapply charge eases where

dismissed.”).charges Although recognizehave been we that a defendant
when,incurs some amount inarguably stigmaof increased addition to the

convicted,on which he was orcharges charges arisingalternative related
out of the same remain on his untilepisode chargesrecord the on which

annulment,there were convictions are for we thateligible conclude our
implements legislaturethe intent of the as evidenced theinterpretation by
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However, if with ourlegislature disagreesof the statute. theplain language
as it sees fit. Forsterit is free to amend the statutestatutory interpretation,

(2015).Henniker, 745,v. Town 167 N.H. 753of
arguments regardingthe defendant makes several the assaultFinally,

that are the that the rest of the defendant’scharge upon assumptionbased
651:5, However,III. asannulment-eligiblecriminal record is under RSA

Therefore,above, that we need notassumptiondiscussed is incorrect.
arguments.address these

Affirmed.

DALIANIS, CONBOY, BASSETT, JJ.,C.J., HICKS, concurred.and and
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