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(3)for the property;Atkinson and that the November 1998 Atkinson
inmortgage respondent’sthe only paidname was off by the 2003 line of

credit. He asserts that these factual findings were “not supported by the
evidence and were so plainly erroneous that such findings could not
reasonably be made.”

Although there trial,was conflicting presentedevidence at as the
fact,trier of the trial court was “in positionthe best to measure the

persuasiveness and credibility of evidence and not compelled[was] to
believe even DeLucca,uncontroverted evidence.” 152 N.H. at 102 (quota­

omitted).tion was within“[I]t the discretion of the trial tojudge resolve
conflictsin the evidence. The trial court could accept rejector such portions
of the presented omitted).evidence as found Id.proper.” (quotation[it] We
“defer to the trial court’s resolution of inconflicts the testimony, the
credibility witnesses,of and weightthe to be given evidence.” Id. We have
reviewed the record and conclude that the trial court’s findings are
supported by the evidence and are not erroneous as a matter of law.
Accordingly, we will not disturb the court’s findings. See id.

Affirmed.
DALIANIS, C.J., HICKS, Lynn,and BASSETT, JJ.,and concurred.
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Cronin, (JohnP.C.,Bisson & Zalinsky, of Manchester G. Cronin and
Muller, brief,Daniel D. Jr. on the orally),and Mr. Cronin for plaintiff.the

Woodsum, (MatthewDrummond of Manchester R. Serge on the brief
orally),and for the defendant.

Bassett, plaintiff, (CBDA),J. The Development,CBDA appealsLLC an
J.)Superior (MacLeod,order of the Court aaffirming decision of the

(Board)Planning defendant,Board of the (Town),Town of Thornton not to
consider CBDA’s second plan applicationsite for a proposed recreational
campground. Applying the subsequent application doctrine set forth in

Dover,Fisher v. City (1980),120N.H. 187 the Board itdecided that couldof
not consider applicationCBDA’ssecond because it materiallydid not differ
in nature and degree from CBDA’s initial application. arguesCBDA that

(1)the trial court erred it: upheldwhen the applyBoard’s decision to the
(2)board;Fisher doctrine to applications before a planning and found that

the reasonablyBoard thatconcluded CBDA’s second application did not
materially differ from its application.first We affirm.

Fisher involveda achallenge zoning grantto board’s of a second variance
Fisher,application. Fisher,120 N.H. at 188-89.In applicantthe conceded
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substantiallya variance that “wassoughtitapplicationthat in its second
theultimately byand deniedrequestedpreviouslysame as the variancethe

ofchangeunless “a materialat held thatboard.” Id. 188. We[zoning]
has occurred or theapplication”merits of theaffecting thecircumstances

degreein nature and frommateriallythat differsis “for a useapplication
lawfullynot reach the meritsadjustment mayofits the boardpredecessor,

Otherwise, would be noexplained,we “thereId. at 190.petition.”of the
the of theadjustment, integritythe board offinality to beforeproceedings

threatened, would be onplacedand an undue burdenwould bezoning plan
Thus,Id. at 188. weuphold zoning plan.”to theseekingownersproperty

a matter of law when it reviewedthat the board erred aszoningconcluded
thatfirst eitherfinding“withoutsubsequent applicationand theapproved

applicationthe merits of thechange affectinga material of circumstances
materiallywas for a use thatapplicationor that the secondhad occurred

for andpreviously appliedfrom the usedegreediffered in nature and
toappliesat 191. have never held that Fisherby the board.” Id. Wedenied

planningbefore a board.plan applicationssuccessive site
2012, planIn submitted a sitefacts are as follows. CBDApertinentThe

a of land in the Town. Thedevelop parcelto the Board toapplication
approximately campsites,a with 250proposed campgroundapplication

vehicle with two“parkof which would house a model” recreationaleach
Board, the models wereby proposed parkAs described theparking spaces.

permanent.”that “meant to be. . . mobile were“basically home[s]”
omitted.) models to withpark campersCBDA would sell the(Quotations

years. parkfor to 60 Thecampsite, upleases for each renewableone-year
campsitesand could remain on theremovalrequired professionalmodels

nonetheless, would be closed to visitors forcampgroundtheyear-round;
The would notduring spring. campgroundmonths the winter andseveral

not models.campers parkaccommodate who did own
whichapplication, duringon thepublic hearingsThe Board held several

nature of theapparently permanentit concerns about theexpressed
parkthe use of modelscampground by mandatoryas evidencedproposed

site, ofagreements, year-round storagelease thelong-termon each the
for removal of thecampsites, professionalmodels on and the needpark

noting thatultimately application,The Board denied CBDA’spark models.
campgroundfor the denial were that the was“the two basic reasons”

that initialgeneral application. . . to the and “theopen public”“not
amount of thangreater permanencymodel units with apresented park

■and StateCampground Regulationsin the Thorntonwhat is intended
the and lackupon permanenceIn the Board focusedparticular,statutes.”

structures, that, thenotingmodel becauseeasy parkof of theportability
removal, similar tothey were morerequired professionalmodelspark
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permanent than to Itdwellings campsites. emphasizedalso its view that a
“campground,” statutes,as defined in the Town andregulations state must

a facilitybe where visitors can come and on ago temporary basis.
omitted.)(Quotation CBDA’s subsequent appealsadministrative were

denied, and we affirmed.
2013,In CBDA a plansubmitted second site forapplication the same

property. The application proposed a “267site campground, with associated
roads,access septic systemsonsite with site hook-ups, community wells

and public systemwater with site hook-ups.”[a] The Board held public
which,hearings, during doctrine,citing questionedthe Fisher it CBDA

about the differences between applications.the two The Board noted that
it could not consider the merits of CBDA’ssecond “atapplication unless a
minimum the new application changed in such a thatway[had] it

the reasons foraddresse[d] denial the initial application.”[of] CBDA
that, inexplained toresponse bythe concerns raised the duringBoard

CBDA’sinitial application process, the second application proposed “more
campsites, no requirement park site,for a model to be on every no
requirement for parkthe model to be purchased on site from the developer,

long[-]termno agreement,”lease and [camp]sites“smaller for andpop-ups
tents.” CBDA also stated that the new application designedwas to “capture
as much of the transient business” from public possible,the as rather than

onfocusing by long-termuse tenants. When asked whether “the recre-
ational season,”vehicles be onstationary[would] site for the CBDA
responded that the vehicles could be on campsitesstored the when
unoccupied, and that lengththere would be “no maximum of stay.”

After comparing applicationCBDA’s second with its prior application,
that,the Board decided although applicationthe second addressed the

issue of public access to the it notcampground, did resolve the Board’s
concern about permanentthe nature of the park models on the campsites.
The unanimously agreedBoard that it could not review CBDA’s second
application because the new notapplication materiallydid differ in nature
and degree Fisher,from the initial application. See 120 N.H. at 190.

appealedCBDA the wayBoard’s decision to the trial court of writ ofby
(2005)Pembroke, 314,certiorari. See DHB v. Town 152 N.H. 318of

(allowingappellate review writ ofby planningcertiorari of board’s decision
not to anaccept application). thatarguedCBDA the Board erred when it
refused to consider CBDA’s second application “under the subsequent
application doctrine” because that doctrine “was created in the context of
zoning appeals”board and was not toapplicable planning board decisions.
Alternatively, that,arguedCBDA even if the subsequent application

applied board,doctrine to aapplications planningbefore the Board acted
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did notapplicationit concluded that CBDA’s secondunreasonably when
initialmaterially application.differ from the

apply subsequentBoard’s decision to thetrial court affirmed theThe
that theapplication, observingto secondapplication doctrine CBDA’s

— thefinality proceedings, upholding integritythe ofpolicy goals of Fisher
of those who therely uponand the interestszoning plan, protectingof the

— inFisher, 190 “are as relevant and criticalsee 120 N.H. atzoning plan,
in board The trialthey zoning appeals.”context as areplanningthe board

“reasonablythat Board found that subse-[CBDA’s]court also ruled the
original applicationfrom itsmateriallywas not different”quent application

adequately“did not addresssubsequent application [thebecause the
incampsitesof the itspermanencyconcern about theexplicitBoard’s]

appealThis followed.proposal.”

I

subsequent applicationfirst that the doctrineappeal, arguesOn CBDA
in that theapply planning argues policydoes not the board context. CBDA

particularour in Fisher reflect the context ofunderlyingrationales decision
meaningfuland that there are differences betweenzoning appeals,board

that, aplanning arguesthe and contexts. CBDA also becausezoning
through regulationto “define theplanning statutorily requiredboard is

canplanningwhich it will an boardsaccept application,”conditions under
that aby adopting regulationsin definefinality proceedingsachieve

a akin to theas one “which satisfies standard“complete application”
Therefore, subsequenttheapplication argues,doctrine.” CBDAsubsequent

not in this context. The Town counters thatapplication doctrine is needed
— that ofparticularlyour decision in Fisherprinciples underlyingthe

— decisions, and,boardfinality equal planningwith force toapply
therefore, inapplyshould this context.subsequent applicationthe doctrine

technicallyan isargues applicationThe Town also that the fact “[t]hat
applicabilityfor ... does not affect the of thecomplete regulatory purposes

the Town.agreeFisher doctrine.” We with

is v.planning Uptoncourt review of board decisions limited.Superior
(2008).115, The bearsappealing partyTown 157 N.H. 118Hopkinton,of
that, by the balance ofpersuading probabili­the burden of the trial court

ties, byId. The review the superiorthe board’s decision was unreasonable.
it with the board’sagrees planningcourt is not to determine whether

upon theyto whether there is evidence which couldfindings, but determine
reasonably superiorId. Our review of the court’s decisionhave been based.

upholddeferential. 157 N.H. at 118.We will the decisionequally Upton,is
or Id.unsupported by legallyon unless it is the evidence erroneous.appeal
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Although we have never held that the Fisher appliesdoctrine to
plan applications board,successive site abefore planning agreewe with the

trial court’s observation that the policy rationales underlying our decision
in Fisher “are as relevant... in the planning board theycontext as are in

Fisher,boardzoning appeals.” See 120 First,N.H. at finality188-90. is
essential to planning board proceedings. finalityAdministrative “prevents
repetitive duplicative applications relief,for the same thereby conserving
the resources of the administrative agency and of interested partiesthird

Assoc,that may intervene.” Johnston Ambulatory Surg. Nolan,v. 755A.2d
Town,799, 810 (R.I.2000);see also Appeal of Seabrook, 635, 655163N.H.of

(2012) (observing that the subsequent application doctrine is a “similar
doctrine” to administrative Itfinality). also arbitrary“limits and capricious
administrative decision-making, while still preserving the ability of an
agency to revisit earlier decisions when circumstances have changed.”
Johnston, 755A.2d at 810.

Just as zoning boards act in a quasi-judicial capacity when interpret­
aing zoning ordinance and determining variance,whether to grant a see

Taber v. Westmoreland, 613,Town (1996),140 N.H. 616 planning boardsof
act in a quasi-judicial manner when approving or denying a site plan
application, see v. Board,Winslow Holderness 262, 267Planning 125N.H.
(1984) to(referring certain actions of a planning quasi-judicial).board as
See also Weeks Dover, (1979)Restaurant v.Corp. City 541,119N.H. 544of
(noting that parties“[t]he interests of the and the oftype presentedissues
in a site plan review do not differ substantially from those inpresent the
granting board).of a special exception or a Thus,variance” before a zoning
allowing applicants to continue submitting substantially similar site plan

would,applications just inas zoning appeals,board in uncertaintyresult
about the administrative decision. Accordingly, we that finalityconclude is
no less important in the planning context than in the zoning context. Cf.
Johnston, 755A.2d at 810 (observing that there “is no inherent reason that
the rule administrative finality][of should not generallybe applicable to
most areas of administrative regulation”).

Moreover, the fact that planning boards must foraccept anyreview
“completed” application not precludedoes the application of Fisher in the
planning board context. As correctly observes,CBDA boardsplanning are
required by “specify bystatute to regulation what completedconstitutes a
application sufficient to jurisdictioninvoke to approval.” 676:4,obtain RSA
1(b) 2015). However,(Supp. determining whether an application is “com­

anplete” is byadministrative task which a planning board onlyensures
that applicantthe providedhas “sufficient information ... to allow the

proceedboard to with consideration and to make an informed decision” as
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Id.; seerequirements.satisfies basicdevelopmentproposedto whether the
(2015)108, 115Derry, 168 N.H.Inc. v. TownTransp.,Accurate of

676:4,1... jurisdictionacceptingof RSAplain languageto the(“According
planningto amerely procedural prerequisiteaisplan applicationof a site

added)). In(emphasisan application.”merits ofconsideration of theboard’s
Plan Reviewdetermination, utilizes a “Sitethe Board herethatmaking

andplanthe name of the siteChecklist,” such items aswhich includes
for removal.provisionsincludes snowplanthe sitewhether

materiallyapplicationsitecontrast, subsequent planaIn whether
is a fact-­propertythe sameinvolvingprior applicationfrom adiffers

a checklist.simplebe condensed intoeasilythat cannotinquirysensitive
(“The changedof whetherFisher, determination120 N.H. at 190-91See

a considerationof fact which necessitatesquestionexist is acircumstances
time of the denial.”priorexisted at thecircumstances whichof the

omitted)). Thus, as the trial court observed:(quotation

statute torequired byareplanningfact that boardsThe
the inter-supersededoes notapplications“completed”consider

by the Fisherjudicial efficiency embodiedfinalityof andests
Indeed, a of administrative resourcesit would be wastedoctrine.

itapplicationreconsider anrepetitiouslyboard toplanningfor the
the applicationbecause each timesimplydeniedpreviouslyhad

“complete”consideredall materials to besubmitted contains
regulations.board’splanningunder the

—in Fisherunderlyingrationales our decisionremainingtwoAs to the
ofthe interestszoning plan protectingthe andintegritythe ofupholding

— that, planbecause site reviewarguesCBDArelying upon planthethose
ofparcelfor aappropriate particulara use is“does not concern whether

a threat to thedo not constituteland,” plan applicationssitesubsequent
disagree.Wezoning plan.

thethe boardgive planningreview “does notAlthough plansite
that theit does not feelsimplya use becauseauthority deny particularto

land,” Humma Enters.use of the Summaappropriateis anproposed use
(2004) omitted),75, we haveTilton, (quotation78v. 151 N.H.Town of

ofmerelynot a “mechanical exercise”that site review isrecognized plan
and statutes.”bylimitations ordinances“specific imposedtheimplementing

to conditionsRather, authority imposeboard has theplanningat 79. theId.
use and otherreasonably goalsrelated to landthat areupon planssite

that sites “will beincluding assuringpurview,considerations within its
not involvewaymanner and in a that willin a and attractivedeveloped safe

health, abutting propertyor ofsafety, prosperityto theinjuryordanger
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omitted).or the general public.owners Id. at 78 (quotation instance,For
Hmnma,in Summa the plaintiff argued that the boardplanning lacked the

authority denyto a proposal to construct a flagpole90-foot because there
no controllingwas statute or zoning regulatingordinance the height of

flagpoles. disagreed, that,Id. We holding the planningbecause board had
concluded that a flagpole of no more than 50 in heightfeet was necessary
for the “safe site,and attractive development” of the the planning board
had the authority to limit the height of the proposed flagpole. Id. at 78-79

omitted).(quotation
Thus, clear, planningas Summa Humma makes board decisions- like

zoning development municipalities.Indeed,board decisions- affect the of
plan designed that,site reviewis to ensure in "cases where it wouldnot be

[zoning] specificrequirementsfeasible to set forth in the ordinance a set of
upon building inspector readily grant permit,"which a could or refuse a

developed way they theysites are in such a that "fit into the area in which
being causing drainage, traffic, lighting prob-are constructed without or

(quotations omitted). Thus, just communitylems." Id. at 78 as members
rely upon zoning uphold integrity zoningplans, they mayboards to the of
reasonably expect planning nega-boards to make decisions that will not
tively properties.affect their

Finally, nothing zoningwe note that in our case lawrestricts Fisher to
recognized, "[t]heboard decisions.As we have rule in Fisher is consistent

majority applicationwith the rule that a new for administrative relief or
development permission may bybe considered a board if there is a

changesubstantial in the circumstances or the conditionsrelevant to the
application." City Somersworth, 553,Brandt Dev.Co.ofN.H. v. of 162N.H.

(2011) (quotation ellipsis omitted); ZIEGLER,JR.,556 and see 4 E.
(2012).§R~HKOPF'STHE LAWOFZONINGANDPLANNING 68:9 Accord­

ingly, subsequent applicationwe hold that the doctrine set forth in Fisher
applies planning Thus,in the board context. the trial court did not err when

upheld apply subsequent applicationit the Board's decisionto the doctrine
properly planto determine whether it could consider CBDA's second site

application.

II

argues application materiallyCBDAnext that its second was different
prior application, and, consequently, byfrom its the trial court erred

upholding application.the Board's decisionnot to considerthe merits ofthe
argues subsequent applica-CBDA that the Fisher doctrine "does not bar

applicant [the]tions in which the makes an effort to address concerns
[by respect application."Board]raised the with to the initial denied The

properly subsequent appli-■Towncounters that the Board denied CBDA's
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cation under the Fisher doctrine because it concluded that the modified
application sufficientlydid not resolve the Board's concerns about the

application. agreeinitial We with the Town.

Applying context, applicantthe Fisher doctrine in this an before a
planning demonstrating subsequentboard bears the burden of that a
application"materially degree predecessor."differs in nature and from its
Fisher, changed120 N.H. at 190. The determination of whether circum­

questionstances exist is a offact. Id. at 190-91.This determination must be
made, instance, by Livingin the first the Board. See Hill-Grant Trust v.
Kearsarge Lighting Precinct, 529, (2009). appeal,159 N.H. 536 On the

findings primaboard's factual are deemed facie lawful and reasonable.
Morgenstern Rye, 558, (2002). upholdv. Townof 147N.H. 565 We will the

supported by legallytrial court's decisionunless it is not the evidenceor is
erroneous. Id.

precludeWe have held that Fisher does not consideration of a
subsequent application explicitly implicitly by zoning- or invited a board
- whichhas been modifiedto address the board's concernsabout the initial
application.Hill-Grant, example, Morgensterm,159N.H. at 536.For in we

upheld zoningconcluded that the trial court erred when it the board of
adjustment's (ZBA) that, Fisher,conclusion under it couldnot consider the
plaintiff's application Morgenstern,second for a variance. 147N.H. at 566.

explained:We

Throughout litigation case,the in this the town has taken the
position plaintiff's requestthat it denied the for a variance

particular proposedbecause of concerns about the structure's
impact Yet, plaintiffon the wetlands. when the submitted a new
application. allegedly concerns,. . that addressed these the ZBA

applicationdeclinedto hear the onthe merits because it concluded
application materially [original]that the did not differ from the

application.

Thus, that, "[g]iven plaintiffsId. at 564-65. we concluded the nature of the
application denying variance,"initial and the ZBA'sreasons for the the trial

upheld subsequentcourt erred when it the ZBA's refusal to consider the
application because it was submitted "at the town's invitation" and ad-

specific proposed impactdressed the ZBA's concerns"about the structure's
on the wetlands." Id. at 566.

Similarly, precludein Hill-Grant we concludedthat Fisher did not the
applicationconsideration of a second for a variance when the ZBA had

expressed willing application specificthat it was to consider an with
Hill-Grant, case, plaintiffmodifications. 159 N.H. at 535-37.In that the



725

an than thehigher zoninga to build a house at elevationsought permit
ZBA denied the initial request,limit of 900 feet. Id. at 531. Theordinance

that, a variance to buildgrant generalit would notalthoughbut stated
if applicant applicationthe resubmitted itsproscribed height,above the

elevation,” ZBA amight granta location” and “certain the“specificwith
omitted).531,536 that “it(quotations logicalvariance. Id. at We observed is

if a subsequent applicationto that the ZBA invites submission ofpresume
concerns, an so toapplicationmodified to meet its it would find bemodified

atmaterially predecessor, satisfyingdifferent from its thus Fisher:’ Id. 536
added). Thus, that ZBAwe concluded the could consider the(emphasis

property.to build on its at 536-37.plaintiffs subsequent application Id.

a under theAccordingly, accepting subsequent applicationbefore
doctrine, that the subsequent applicationFisher a board must be satisfied

the initial concerns.meaningfullyhas been modified so as to resolve board’s
with an thoseapplication,When a board has identified fundamental issues

—issues must be addressed before the board as well as the interested
— to time andcommunity requiredmembers should be invest additional

of the An administrativeconsidering application.resources into the merits
not to reconsider an based on therequired applicationboard “should be

inconsequential change, inevitablyoccurrence of an when the board will
Brandt,initialreject the for the same reasons as the denial.”application

omitted).162 N.H. at 556 (quotation

Here, thatreasonablythe Board concluded CBDA’s modified
initial“materially planwas not different” from CBDA’s siteapplication

two reasons for itsAlthough primarythe Board identifiedapplication.
— .campground openinitial that the was “not..applicationdenial of the

initial modelapplication presented parkto and “thegeneral public”the
than what is intended in thepermanencyunits with a amount ofgreater

— it is fromThornton and State statutes” clearCampground Regulations
permanencythat Board’s concern was the andprincipalthe record the

denyingof model units. When theimmobility proposed parkrelative the
parkBoard noted that the models were more similarapplication,initial the
and that a “tradi­dwellings campsites, emphasizedto than topermanent

temporary (Quotationon a basis. omit­campground” occupiedtional was
ted.) application, expressedthe Boardreviewing subsequentWhen CBDA’s

Inproposed campground.the of thepermanencyconcerns aboutcontinued
parkthat whether the model units would beparticular, the Board noted

initial“a critical issue relative to thestay yearable “to round” was
that, despite theThe Board also cited CBDA’s statementapplication.”

stillcampsitesin new 219 could bechanges application,contained the
that, fact,models, this and becausegivenand observedoccupied by park
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use,”park generally up temporarymodels “are not set for the “temporary
of the not inoccupancy campsites been addressed the secondha[d]

that ifapplication.” prohibited parkThe Board noted CBDA had the use of
campsitesmodels on the or limited the time that campsiteeach could be

model,aoccupied by park proposal materiallyCBDA’s would have been
itdifferent because would have resolved its concern the permanencyabout

of the campsites.
—Although application,under CBDA’s second it was only possible

—rather than that campsites by parkcertain 219 would be occupied
models, not, reason,the Board was for that to thatrequired conclude the

application materiallysecond was different from the first. As CBDA
acknowledges appeal, public’s preferenceson “the will dictate the camping

present stayunits on the site as well as oflength[ during[the] the time]
Thus,when the iscampground open.” principalthe issue of concern to the

Board was not resolved.
Accordingly,we conclude that the record supports the Board’s refusal to

consider CBDA’ssecond and that the trial court notapplication bydid err
affirming Althoughthe Board’s decision. CBDA identifies other arguments

brief,in its because these inissues were not raised the notice of theappeal,
issues were not andproperly preserved Dupontare deemed waived. See v.

(2008).Comm’n, 658,N.H. Real Estate 157 N.H. 662

Affirmed.

Dalianis, C.J., HlCKS, CONBOY, Lynn, JJ.,and and concurred.
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