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(LeslieJohnson, PLLC, H.H. of Center SandwichLaw LeslieOfficeof
orally), petitioner.for theon the briefJohnson and

PC, EmilyRusso and Conant(Craigof Bedford AMcGourty,Mullen &
for thebrief, orally),and Mr. Russo respondents.on the

Environmental, LLCBassett, respondents, NorthridgeTheJ.
(carrier), a decision ofCompany appealArchand Insurance(Northridge)

(CAB) grantingBoard theAppealsHampshire CompensationNewthe
Nicholson, forfor reimbursement homethe Johnrequest by petitioner,

wife, WeAngelato him his Nicholson.provided byservicescarehealth
affirm.
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found,The supports, 2010,CAB or the record the Infollowing Julyfacts.
petitionerthe seriously injured jobwas on the while forworking

After aNorthridge. period hospitalization,of petitionerthe was discharged
25,2010.Auguston petitionerThe was prescribed medication and follow-up

care, which included home health “throughservices VNA of Southern
Carroll ....County This will include physical occupationaland atherapy,

aide,home health nursingand services.” respondentsThe offered to forpay
services,the prescribed chose, instead,but the petitioner to have his wife

provide the services.
Following petitioner’sthe release from the hospital, multiplehe had open

wounds that required daily cleaning, care,and he “needed due to24/7
problems, loss,balance short memoryterm and inability to certainperform

regular activities of daily living.”Although the petitioner’s wife did not have
any formal medical training, she provided the torequired care the
petitioner, wounds,including cleaning him,his bathing him,dressing aiding

bathroom,him in around,the use of the himhelping move and constantly
him.supervising

2011,In September petitionerthe sought reimbursement from the
carrier for the services provided by his wife. After the carrier denied the
request, petitionerthe asked for a hearing before the New Hampshire

(DOL).Department of Labor The petitioner sought reimbursement at a
hour,rate of per 25, 2010,16 hours per day, Augustbetween$15 the date

4,of his release from hospital, 2012,the and June the date of the DOL
hearing. The requestDOL denied the for reimbursement.

The petitioner appealed to the CAB. Following a de novo thehearing,
CAB denied reimbursement. unsuccessfullyAfter moving for reconsidera-
tion, petitioner appealedthe to this court. We vacated the CAB andruling
remanded the case for whether,the CAB to determine in the first instance

extent,and to what the services provided by petitioner’sthe wife were
reimbursable.

CAB, that,On remand to the respondentsthe argued because the
petitioner’s wife falldid not within the definition of a provider”“health care

281-A:2, (2010),as inused RSA XH-b her services were not reimbursable.
(2010).See RSA 281-A:24 Although petitionerthe conceded that his wife

“doctor,was not a orchiropractor, provider”rehabilitation as inlisted RSA
281-A:2,XH-b, were, nonetheless,he thatasserted her services reimburs-

omitted.)(Quotationable. petitioner again soughtThe reimbursement at
per 25,2010,the rate of hour for 16 hours per day Augustbetween and$15

4, rate; however,June 2012. The did notrespondents challenge hourlythe
thatthey argued requestthe for reimbursement for 16 per dayhours was

unreasonable.
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towas entitled reimburse-petitionerconcluded that theThe CAB first
that:explainedservices. The CABment for his wife’s

prescribed byasrequiredhealth services were[Ojngoing home
doctor], adequatelyhaspetitioner’s wife]and [thepetitioner’s[the

281-A:2, not excludeXH-b doesthose services.... RSAprovided
aand should includeprovidera health carea as homespouse

because theprovider workers^]a home health carespouse as
a is notspousea remedial statute andstatute iscompensation

in theAdditionally, nothingthere isprovider.as aexcluded
petitioner’sthat indicates thetestimony [thatrecord ormedical

home health care.orinadequate inappropriatehas providedwife]

reimbursement, that thethe CAB observedthe amount ofRegarding
times,dates, durations of variousinexact andwife offeredpetitioner’s

care.lacked written records of herthat she and alsoprovidedtreatments
to reimburse theNonetheless, that it was reasonablethe CAB concluded

hour for the betweenday per period12 hours atperforpetitioner $15
25, 2010, 4, filed motions for reconsid-partiesand 2012. TheAugust June

eration, followed.appealwhich were denied. This
(1) bythat: the erred determin-argue CABappeal, respondentsOn the

thatto reimbursement for the servicesthat the was entitleding petitioner
(2) for 12orderingdecision reimbursementprovided;his wife the CAB

(3)evidence;by the CABarbitrary supportedwas and notper dayhours
thealreadyhad decided whetherthat this courtby implyingerred

(4) notpetitionerand the isprovider”;wife was a “health carepetitioner’s
court. Theappealfor the first to thisattorney’sto an award of feesentitled

err, that he is entitledthat the CAB did not and assertscounterspetitioner
petitionerto this court. The alsoattorney’s appealfees for the earlierto

are notarguments preserved.that of theargues respondents’some
assume,However, in of weruling petitioner,we are favor thebecause

arguments.theirrespondents preservedthat thedeciding,without

law, unless,of ora decision absent an errorWe will not disturb CAB
evidence, unjustfind it to be ora of the weby preponderanceclear

489, (2015);491 see RSA 541:13Kelly, 167 N.H.Appealunreasonable. of
(2007). deferentiallyof the CAB and reviewfindingsreview the factualWe

226, 230Phillips, 165 N.H.statutory interpretation Appealits de novo. of
(2013). final ofof we are the arbiterquestions statutory interpretation,On

in the words of a statuteexpressedthe aslegislaturethe intent of
andlanguagethe of the statuteas a whole. Id. We first examineconsidered

interpretto the words used. Id. Weplain ordinary meaningsascribe the and
not consider what thefrom the statute as written and willlegislative intent

that the did not seelanguage legislaturehave said or addlegislature might
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fit to include. Id. We construe the CompensationWorkers’ liberallyLaw to
thegive Thus,broadest reasonable effect to its remedial Id.purpose. when

it,construing we resolve all reasonable doubts in favor injuredof the
worker. Id.

respondentsThe first argue that “the compensationworkers’ statute
does not allow spousesfor to be reimbursed for home carehealth services

workers,”provided injured and, therefore,to the CAB erred by ordering
reimbursement. They assert that servicesonly provided by “health care
providers” as in 281-A:2,defined RSA reimbursed,XII-b can be and that

281-A:2,RSA providesXII-b “an exhaustive and exclusive list of who is
a providerconsidered health care for the purpose of the compen­workers’

sation statute.” toAccording respondents,the because the petitioner’s wife
“trained,was not a licensed ],”shemedical professional! not qualifydid as

and,a “health provider,” therefore,care the CAB erred when it concluded
that her services were reimbursable.

rule,We that generalobserve a“[a]s the andrights liabilities of the
inparties a workers’ compensation case are inbydetermined the law effect

on injury.” Silk, (2007).the date of Appeal 539, 541156N.H. Accordingly,of
we will analyze inthe statutes effect petitionerwhen the suffered his injury
in July 2010. See id. The applicable 281-A:24,I,version states,of RSA in
pertinent part, employerthat or employer’s“[t]he the insurance carrier
shall pay the full amount of the health care provider’s bill unless the
employer or employer’s insurance justcarrier can show as to whycause the
total amount 281-A:2,should not be paid.” RSA providesXU-b that
“ care‘[h]ealth as used inprovider’ chapter doctors,this includes chiro­
practors, providers,rehabilitation health services as defined in RSA
151-C:2,XVIII, health care 151-C:2,XV-a,facilities inas defined RSA and
health maintenance organizations 151-C:2,as indefined RSA XVI.”

We first that legislaturenote the has not explicitly the phrasedefined
rather,“health provider”;care it has aprovided list of inexamples RSA

281-A:2, AlthoughXU-b. the respondents thatargue the list in RSA
281-A:2, exhaustive,XU-b is we are persuaded. legislature’snot The use of
the term in the“includes” statute demonstrates that the of “health carelist
providers” is not exhaustive. See Law v.Conservation Found. N.H.

(2003)Council, 1, 5Wetlands 150N.H. that(observing the “including”term
in a statute “indicates that exhaustive”);the factors listed notare Silvacf.

Botsch, (1980) (“Unless600,v. 120 N.H. 602 there is evidence to the
contrary, statutory itemization legislatureindicates that the intended the

exclusive.”).list to be Accordingly, contrary respondents’to the argument,
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does not therequirenot listed in the statutespousesfact that arethe mere
a carequalifycannot as “healthpetitioner’sthat the wifeconclusion

provider.”

that, 281-A:2,assert, nonetheless, because RSArespondentsThe
as “health carechiropractorsas doctors andlists entities suchXH-b

in“trained, orderprofessional ]”must be a licensed medicaloneproviders,”
281-A:2, disagree.XH-b. Wea “health care See RSAqualify provider.”to as

providers,”as “health carelisting chiropractorsto doctors andIn addition
151-C:2,in281-A:2, as defined RSAXH-b states that “health servicesRSA

providers.”care The term “healthare also included as “healthXVIII”
(2005)151-C:2, “clinicallyas relatedby RSA XVIIIservices” is defined

services,treatment, as preventiveor rehabilitative as welldiagnostic,
limitation, alcohol, abuse,services, includes, drug and mentaland without

in its definition that limitsnothingBecause there ishealth services.”
by profession­trained medicalonly providedto services“health services”

services,” and, thus,als, that one to render “healthmaywe conclude be able
beingwithout a trained medicalprovider,”as a “health carequalify

151-C:2,See RSA XVIII.professional.

case, to a doctor’spetitioner’s pursuantIn the wife actedthis
and her servicespetitioner,when she services to theprescription provided

“clinicallythat sherecovery. Accordingly, providedin his we concludeaided
151-C:2, Thus, thealthough. XVIII.related . . treatment” under RSA

professional, provideda medical shewife was not trainedpetitioner’s
therefore,services,” and, provider.”as a “health care Seequalified“health

281-A:2,XH-b; 151-C:2,RSA XVIII.RSA
that for reimbursement for aargue allowingThe alsorespondents

spouse “unjustunlicensed is and unreasonable”medically untrained and
creates an[respondents],it too a burden on the and“places highbecause

to payfor and insurance carriersexpectation employersunreasonable
injuredfor workers.”family provideto members who carecompensation

behind,of, the thelegislative history public policyclaim that the andThey
highertheir that costscompensation support argumentworkers’ statute

medically spouses familyif untrained orand fraudulent claims will ensue
they injuredthat toprovidemembers to be reimbursed for servicesqualify

workers.

mayby respondents legitimate,the concerns raised the beAlthough
implicatein the forum. These concernsrespondents wrongthe raise them

additionally,to thepolicy legislature;matters of that are better leftpublic
here,when, clearas the statutes arelegislative historywe do not consider

Eaton, 386, 389, 393In re 163 N.H.Guardianshipon their face. See of
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(2012) (explaining that we reserve publicmatters of policy legisla-for the
ture and legislativedo not consider history when statutes are clear on their
face). Finally, we note that “if the legislature disagrees with our construc-

scheme,tion of its statutory it is tofree amend the itstatutes as sees fit.”
Fulton, (2006)In the Matter 264,Fulton & 154 N.H. 268 (quotationof

omitted).
Accordingly, because we conclude that petitioner’sthe qualifiedwife as a

“health care provider,” respondentsthe requiredare to pay for the services
281-A:24,that she provided. We, therefore,See RSA I. conclude that the

CAB did not err when it decided that petitionerthe was entitled to
reimbursement for his wife’s services.

After the CAB determined that the services provided by petitioner’sthe
reimbursable,wife were it toturned the issue of the amount of reimburse-

ment. Although the CAB inobserved its decision that petitioner’sthe wife
lacked written records of her dates,care and failed to provide times,exact
and durations of the that it, nonetheless,services she provided, concluded
that petitionerthe should be reimbursed for 12 hours of home health care

per 25,2010,services day August 4,2012,between and June at a rate of $15
per hour.

appeal,On the respondents do not challenge rate;the per hour$15
however, they thatargue the CAB erred when it ordered reimbursement
for 12 per day. that,hours They assert because there are no records
documenting precisethe dates and times petitioner’swhen the wife

services,provided and because she was not providing medically-related
times,services at all “it is unfair to order [respondents]the to reimburse...

for services that cannot accuratelybe quantified. Without better documen-
tation for the services itprovided, virtuallyis toimpossible determine
whether twelve per day, everyhours day would be an appropriate

inreimbursement rate this instance.”

“In reviewing the CAB’s findings, our task is not to determine
whether we would differently CAB,have found than did the or to reweigh

evidence,the but rather to determine whether the findings supportedare
by competent evidence in the Phillips,record.” 165 N.H. at (quotation235

omitted).and brackets “The CAB’s of factfindings will not be disturbed if
they supported by competent record,are inevidence the whichupon the

reasonablyCAB’s decision could have been made.” Id. (quotation and
omitted).brackets

remand,At the CAB hearing following the only testifywitness to was
that,petitioner’sthe wife. She testified after her husband was released

hospital, basis,from the she himprovided services for on a regular which
wounds,included hiscleaning changing bathe,his himbandages, helping



664

bathroom,him, helpinghim in the use of theaidinginassisting dressing
alsoaround, appointments.him to various Shetakingandhim move

— wouldthat, up nightwould wake at whichthe petitionertestified when
— assisttimes each she wouldnightone and threeoccur betweengenerally

then assist him back to bed.” Sheit is he andneed[ed]him with “whatever
petitioner, followingtheconstantly supervisedthat shefurther testified

day long.” petitioner’sto him all The“tend[ing]he went andhim wherever
regardingnot written records thekeepthat she didacknowledgedwife

that she She alsomany provided.of of the servicesdates and timesspecific
—certain such asperformedthat would have tasksacknowledged she

— injury,her husband’slaundry regardless ofdoingmeals andpreparing
requirehusband did not herthere were times when herevery dayand that

assistance.
toproviders keepa for health careAlthough may practiceit be sound

haverecords, maythe wife notalthough petitioner’swritten anddetailed
day,each we cannotcontinuous assistance to her husbandactively provided

it that reimbursement forthat the erred when determinedconclude CAB
in the recordcompetentThere is evidenceper day12hours was reasonable.

peti-of assistance and that thesupervisionboth the amountconcerning
that his eachprovidedand the nature of the services wiferequired,tioner

to the CAB’s determination. See id.day, supportsufficient
motionNext, denyingthe CAB decision theirrespondents challengethe

that the CABrespondents argueTherehearingfor and reconsideration.
alreadyin that this court had decidederroneously implied its denial

for services rendered toa entitled to reimbursementspousewhether was
that refused to revisit theinjured They arguealso the CABan worker.

incorrectuponreimbursement issue based thespousalmerits of the
Thus, respon-resolved the issue. thepreviouslythat we hadassumption

for Rehearing/Reconsidera-that the “denial of Motion[their]dents assert
a matter of law and should bethat was erroneous aspremisetion on

requiresthat this issue us toaddressingTo the extentoverturned.”
decision, questiona of law.interpretation presentsthe CAB suchinterpret

(2008)(“[T]he642, interpretation157N.H. 649Guy Temple,v. TownSee of
novo!’).law,a of which we review depresents questionof a tribunal’s order

that did not addressrespondents previouslywith the weagreeWe
were reimbursable.by petitioner’sthe wifeprovidedwhether the services

fact, order, for to determine “theIn in our we remanded the CABprior
reimbursement, awarded theany, petitioner’s wife].”of to be [tolevel if

added.) Nonetheless, with the inter­disagree respondents’we(Emphasis
anddeny rehearingto their motion forpretation of the CAB decision

motion isthe CAB’sdecision on the reconsiderationreconsideration. When
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conjunction decision,read in with its merits is no indicationthere that the
CAB was unwilling to revisit the spousal reimbursement issue because it
had concluded that already issue; rather,we decidedhad the the decision
on reconsideration thatdemonstrates the CAB denied the motion because
it that respondentsconcluded the merelywere repeating arguments that it

already rejected.had Boles, 382, (1996)Barrows v.See 141 N.H. 397
(affirming trial court’s denial of motions for thatreconsideration “simply

trial”).reiterated the arguments made at weAccordingly, find no error on
grounds.these

Finally, we turn to the issue of whether the petitioner is entitled to the
attorney’s fees that he inincurred the prior appeal to this court. We note

partiesthat the do not the CAB’sappeal attorney’saward of fees incurred
in the two proceedings before it.

generalThe inrule New Hampshire is each partythat to litigation
paymust his or her attorney’sown fees. Mallett,In the Matter Mallett &of

202, 211(2012).163 However,N.H. there are toexceptions this rule. Id. One
exception is when a specificallystatute the awardauthorizes of attorney’s

281-A:44,1 (2010),Id. states,fees. RSA in part,relevant that:

(a) In any dispute over the amount of the payablebenefit under
this whichchapter is toappealed the board or supreme court or
both, the employee, such employee prevails, shall be entitled toif
reasonable counsel fees and costs as approved by the board or
court and interest on that ofportion any paymentaward the of
which is contested. purposesFor the of this paragraph, to
“prevail” means:

(1) If the employee is the appealing party, the em-
ployee shall have received an award disabilityfor ben-
efits, medical, hospital, care,and remedial a scheduled
permanent award,impairment rehabilitation,vocational
or reinstatement of the employee, is greaterwhich in
amount than by theawarded decision which is the
subject the orappeal;of

(2) If the appeal byis the oremployer insurance
carrier, the appealed decision shall been affirmed.have

added.)(Emphases
Following our decision court,in the earlier toappeal this the petitioner

a inmotion this court seekingfiled attorney’s fees and costs incurred in that
appeal. We declined to time,take action on the motion at that and ordered

partiesthe to address following questions:the
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281-A:44,I, appliedin RSA as to“prevail”the definition ofDoes
in supremeand costs incurred a courtattorney’sa for feesrequest

to have received a decision from thisthe claimantappeal, require
benefits, medical, and“disability hospital,that itself awardscourt

award,care, voca­permanent impairmenta scheduledremedial
rehabilitation, employee,... greateror reinstatement of thetional

subjectthe decisionwhich is the of thebyin amount than awarded
Or, instead, of in“prevail”does the definition RSAappeal?”
I,281-A:44, attorney’sto a for fees and costsapplied requestas

broadlycourt extend more to theappeal,incurred in a supreme
here, in claimant a favor­which the receivedpresentedsituation

care)(butfrom court not an award of benefits orable decision this
compensation appealsthe board onand then obtained from

(2007)Silk, 156N.H. 539Appealremand a favorable award? Cf. of
If“prevail”).to the definition of the(discussing statutory change

latter, attorney’sthe claimant’s entitlement to fees and costsdoes
in or in on theappeal] depend, part,incurred in earlier whole[the

byin the document filedappeal [theoutcome of the issues raised
inrespondents] present appeal]?[the

statutory interpreta­us to inResolving requires engagethis issue
Law,Compensation givethe Workers’ we theconstruingtion. “When

resolvingto its all reasonablepurpose,broadest reasonable effect remedial
Silk,worker.” 156 N.H. at 541. Our liberalinjureddoubts in favor of the

toCompensation applies interpreta­construction of the Workers’ Law our
281-A:44, I, of andgoverns attorney’stion of which the award feesRSA

costs. id. at 541-44.See
thatappeal,In our decision in the earlier we vacated the CAE decision

reimbursement, and we remanded for the CABrequesthad denied the for
whether, extent, provided byand to what the services theto determine

remand, thatwife were reimbursable. On the CAB concludedpetitioner’s
amount,her services were reimbursable and calculated the reimbursement

thatand we have affirmed decision.

circumstances, “pre­conclude that the petitionerUnder these we
281-A:44,1,in appeal Althoughunder RSA his earlier to this court.vailed]”

in ourpetitioner appeal, priorwe did not award benefits to the the earlier
in thatstep process eventuallydecisionwas an essential the led to the CAB

281-A:44,1(a)(1) thatawarding (stating “prevail”reimbursement. See RSA
benefits,shall received an award for . . .“employeemeans that the have

care,... bywhich in amount than awarded the decisiongreateris[or]...
subject of the appeal”).which is the
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Silk,In applied prior 281-A:44,1,we a version of RSA and concluded that
an employee was entitled to attorney’s fees incurred on toappeal this court
because, although we did not paymentsaward medical to the employee, she

right Silk,received a to a hearing on remand. 156 N.H. at 542-43.We also
amended,observed that the statute recently had been and that under the

281-A:44, I,new definition of in“prevail” RSA a claimant who simply
“appealed a board’s decision and obtained a new hearing before the board”
may longerno be deemed to “prevailed.”have Id. at may543.That well be
true, but those are not Here,the circumstances inpresent this case. the
petitioner onlynot successfully appealed the CAB decision to this court and

a CAB, but, remand,obtained new hearing before the on he also succeeded
CAB,on the merits before the and we have affirmed that decision. id.Cf.

at 542-44.To artificially view appealthe earlier in isolation without regard
to the outcome before the onCAB remand and on subsequent appeal to this
court, that,would ignore order,the fact without our remand the CABwould

reimbursement,not have awarded and would be at odds with our liberal
construction of Law,the Workers’ Compensation see Phillips, 165 N.H. at
230. Accordingly, we petitionerconclude that the is entitled to reasonable
attorney’s fees and costs incurred in the earlier to thisappeal court.

Affirmed.
Dalianis, C.J., Hicks, Conboy, Lynn, JJ.,and and concurred.
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