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Williams, III, Concord, for theby orally, plaintiffs.E. of brief andFinis

(WilliamPachios, PLLP, of C.Preti Beliveau & ConcordFlaherty
brief, Saturley orally),L. on the and Mr.Saturley Gregoryand Silverman

for the defendants.

Riso,Lynn, an theGregory appealand Sonia order ofplaintiffs,J. The
J.)(Nicolosi, theirgranting negligencea motion to dismissSuperior Court

Barradale,defendants, Dwyer andAttorneyclaim the Maureen C.against
O’Connell, P.A., that the defendantsDwyer, groundsNewkirk & on the

executeplaintiffs promptly Gregory’sno of care to the todutyowed
from Sisson v.indistinguishablewill. Because we find this casemother’s

Jankowski, (2002), affirm.148 N.H. 503 we
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most favorablyConstrued to the plaintiffs, the record contains the
Brianas, 369, (2014).1facts.following EnglandSee v. 166 N.H. 371 In

2012, mother, Riso,February Gregory Riso’s DwyerBeatrice hired to
redraft will. Rocco, Ronald,her Beatrice had five children: Carolyn,
Kenneth, and Gregory. Her willexisting granted one-third interests in her

Kenneth, Ronald,to however,estate and Gregory; she "wishedto make
Gregory her sole beneficiary. Beatrice wanted to change her will because
she believed that Kenneth and Ronald had intended to Gregory’sdistribute

Rocco,share of her estate to Carolyn and whom she had disinherited.
Beatrice thatsuspected Kenneth and Ronald had deceived her about the
contents of the first will and delayed when she asked for their assistance in

Thus,it.revising she wished to remove Kenneth and Ronald from her will
without delay. DwyerShe told that she wanted to execute the new will by

2,March 2012.
The plaintiffs and 28,Beatrice met with onDwyer February and

providedBeatrice the necessary Beatrice,information to draft the will. who
old,yearswas 90 providedalso a physicianletter from her stating that she

was mentally competent to make decisions. March 2 passed without
Beatrice executing after,her will. Soon Beatrice was hospitalized. Through-

time,out this plaintiffsthe and Beatrice did not contact Dwyer. Nor did
Dwyer contact 10,Beatrice. Beatrice died on March without executing her
new will.

The aplaintiffs negligencefiled claim against Dwyer and her Theyfirm.
thatalleged the defendants dutybreached their of care by failing to execute

defendants,Beatrice’s will promptly. The arguing rejectedthat we such a
Sisson,induty 509,N.H.148 at moved to dismiss the complaint. The

plaintiffs asserted that Sisson was distinguishable because Beatrice had
committed to a date certain to execute her will and demonstrated that she

mind,would not change her while inthe decedent Sisson had not. See
Sisson, 148 N.H. at 504. The trial court withagreed the defendants and

analysisconcluded that the in Sisson did not rely upon the lack of a firm
deadline to execute the will. It determined that inthe Sissonreasoning
instead relied theupon potential for conflictbetween the decedent and the
potential beneficiary. See id. at 507-09.Because the trial court found that
the same potential for conflict here,existed under the itcircumstances
granted the defendants’ motion to dismiss. The aplaintiffs filed motion to
reconsider, denied,which the trial court appealand this followed.

1 argue only pleaded plaintiffs’The defendants that we should consider the facts in the
However,complaint. plaintiffs allegedthe trial court treated the facts that the in their

objection properly pleaded. Additionally, plaintiffsto the motion to dismiss as the would have
ERG,complaint. Barnes,been entitled to assert additional facts in an amended See Inc. v. 137

(1993).186, 189 acceptN.H. plaintiffs allegedWe therefore properlythe additional facts the as
pleaded.
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distinguishthat this ease fromappeal, plaintiffs argueOn the we should
Dwyer dutythat owed them a of care because of Beatrice’sSisson and hold

certain,byhave her will executed a date and because herdesire to
any potentialto disinherit four of her children eliminateddetermination

conflict.2
dismiss,grant“In the trial court’s of a motion to we considerreviewing

reasonablyin areallegations plaintiffs pleadings suscep­whether the the
recovery.” England,a that would 166 N.H. atpermittible of construction

truth of the factual and “construeplaintiffs’ allegations371.We assume the
However,in to” Id.lightall reasonable inferences the most favorable them.

in complaintnot the truth of the statements the that arewe do assume
in a theengage inquiry, testingconclusions of law. Id. <cWethen threshold

in law.” Id.alleged pleadings against applicable (quotationfacts the the
omitted). relief,”do not constitute a for wepleaded legalthe facts basis“[I]f

grant (quotationwill affirm the trial court’s of the motion to dismiss. Id.
omitted). law,a in a is a ofduty particular question“Whether exists case
which we review de novo.” Id.

A of out of a theduty partiescare “arises relation between and the
reasonably foreseeable harm.” v.protection against Simpson[need for]

(1994) omitted).Calivas, 1, 4 A(quotation139 N.H. contract between
aparties generally impose dutyis “sufficient to to exercise reasonable

care,” inonly privitybut “to those of contract with each other.” Id.
omitted). rule, however,have to this(quotation recognized exceptionsWe

to foreseeable harm” to“necessary protect against reasonablywhen
Sisson,in at In topersons privity.not 148 N.H. 505. order determine

exists, involved,a “we examine the societal interestdutywhether the
risk, occurrence,severity relationshipof the the likelihood of the between

Jones,parties, upon Hungerfordthe and the burden the defendant.” v. 143
(1998).208, 211 Ultimately, weigh importanceN.H. we “the social of

protecting plaintiff’s against importance immunizingthe interest” “the of
Sisson, atliability.” (quotationsthe defendant from extended 148 N.H. 506

omitted).

For have an to the inexample, recognized exception privitywe rule
duty beneficiaryan of to an of a will toattorney’s care intended draft the

However, attorney’swill 139 N.H. at 7. annon-negligently. Simpson,See
Sisson,Induty beneficiaryto an intended of a will is limited. we held that

a a andrafting attorney duty beneficiarydid not owe to intended to execute

2 Dwyer Beatrice,plaintiffs’ complaint alleged dutyThe that breached her of care to and that
However,they standing of will. the trial courthad as intended beneficiaries the treated the

Beatrice, and,duty appeal,alleging plaintiffs, plaintiffsclaim as a owed to the not to on the
only argument holding dutypress that trial court in that the defendants nothe the erred owed

to them.
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Sisson,a will promptly. case,148N.H. at decedent,509.In that the who had
cancer intestate,and did not want to die told his thatattorney he wished to
execute a will that passwould his entire estate to his brother. Id. at 504.The
attorney documents,prepared the and the decedent expressed that he

to finalizewished the quicklydocuments because his condition was dete-
riorating. attorneyId. The met with will,the decedent to execute his but at
the attorney’s suggestion, the decedent decided to aadd contingent
beneficiary clause to the will. Id. at 504-05. attorneyWhen the returned
with the revised days later,will three she did not thebelieve decedent had
testamentary capacity to execute the documents and left with the will
unexecuted. Id. at 505. After leaving the decedent day,that the attorney
made no inquiriesfurther into the capacity,decedent’s and did not return
to execute the will. Id. The decedent died intestate. Id. The decedent’s
brother filed a actionnegligence against the attorney, thatarguing the
attorney had a toduty promptly execute the will. Id.

Sisson,In we considered the importancewhether of the plaintiff’s
interest outweighed the importance of protecting the defendant from
additional liability. Id. at 507-09. weighing“After the policy considerations

parties identified],the we that the potentialconclude[d] for conflict
thebetween interests of a prospective beneficiary and a testator militates

against a duty ofrecognizing care.” atId. 509.We thatnoted the decedent
and his intended beneficiary may have had conflicting interests in the
timing of the execution of the will. Id. Although maybeneficiaries be
interested in the prompt documents,execution of the “the testator or
testatrix may be ininterested having sufficient totime consider and
understand his or her estate planning options.” concluded,Id. We “Creating

duty,a even the case,under unfortunate circumstances of this could
compromise the attorney’s ofduty undivided loyalty to the client and
impose an untenable burden upon attorney-clientthe relationship.” Id.

plaintiffsThe that this caseargue distinguishable first,is two ways:in in
Sisson, the record lacked a will; second,date certain to execute the and the

inattorney was stillSisson inengaged the drafting process with the
facts,decedent. These they argue, demonstrated attorneythat the in

Sisson could not be sure that the decedent had settled on an estate plan, or
Beatrice,that he would not change hand,his mind. on the other established

firma deadline for executing her will and had decided to disinherit four of
her children after discovering theythat had deceived her. The plaintiffs
argue that these facts indicated that would not have changedshe her mind
and eliminated any potential Therefore,for conflict. argue, wethey should
distinguish this case from Sisson.

Although we instated Sisson that the record did not include a date
certain will, 504,for ofexecution the id. at our did not rely uponreasoning
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Instead, policy eachcompetingwe balanced thefact, at 508-09.that see id.
attor-of anprotectingin favorquestionand resolved theassertedparty

concluded, “It the potentialisto her client. Id. Weloyaltyundividedney’s
Id.determinative, of an actual conflict.”not the existencethat isfor conflict

omitted). isuntil the willfor conflict existspotentialThis(quotationat 509
deadline, mayshe stillcommits to a becauseexecuted, if the decedenteven

indifficultythis Sisson:recognizedher mind. Wechange

setmayto a will seemattorney prepareanengagesA client who
estate. It is notdistribution of herfor theparticular planon a

however, a of heart afteruncommon, changefor a client to have
in aAttorneys could find themselvesa will....reviewing draft

mind, thea of andchangethe client hadwheneverquandary
absurdity.towould hastenresults

omitted).ellipsesand(quotationId. at 508
of Beatrice’sof a date for the executionspecificthat the existenceTohold

undermineDwyer plaintiffsfrom to the woulddutyawill would establish
fact that Beatrice seemedto Beatrice. Theloyaltyof undivideddutyher

potentialnot eliminatefour of her fivechildren didto disinheritdetermined
to draft the willbeneficiarya to the intendedagainst dutyruledconflict.We

time to“havinginterest in sufficientthe decedent’spromptly protectto
Id. at 509.Thisplanning options.”his or her estateand understandconsider

make, only who themighta client notall the considerationsencompasses
Sisson, hischangedfor the decedentexample,be. Inbeneficiary might

beneficiary clause in his will on the datecontingentaincludingmind about
Thus,at evenall his estate documents. Id. 504-05.to execute ofhe intended

“certainty”that Beatrice’s eliminatedplaintiffsif with theagreewe were to
be, that notbeneficiaryher would wouldfor conflict as to whopotentialthe

of her estateaspectconflict as to some otherthe forpotentialeliminate
facts, weconflict still exists on thesepotentialthe forplan. Because

duty plaintiffs.did not owe a to thethat the defendantsconclude

Affirmed.

Bassett, JJ., concurred.andHICKS


