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that shesuggestor tohowever, credibilityE.A.’sadmitted, to undermine
condition.for D.A.’sresponsiblemorewas

we arewhichstrategic purposes,potentialIn to theseaddition
error, hasthe defendantand label asappealonsecond-guesstohesitant

her wasguiltevidence ofbecause theplain errorfailed to demonstrate
and that itthat there was errorto assumeEven if we wereoverwhelming.

Pinault, 168N.H. atSeerights.affect substantialthe error mustplain,was
that themust demonstrate“the defendantprong,this third33. To meet

ie., proceeding.”outcome of thethat it affected thewas prejudicial,error
omitted). prongthe thirdunderprejudice“Wewill find(quotationat 34Id.

thewould have returnedjurystate that theconfidentlycannotwhen we
65,Mueller, 70166 N.H.error.” State v.in the absence of thesame verdict
would(2014). us, juryare confident that thebefore weGiven the record

of the threeanyif it had not heardverdict evenhave returned the same
that thewe concludeAccordingly,above.of evidence discusseditems

plaintrial court committedthat thehas failed to demonstratedefendant
error.

Affirmed.

BASSETT,JJ.,HICKS, CONBOY, concurred.DALIANIS,C.J., andand
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34, the United StatesRuleto CourtCONBOY, SupremePursuantJ.
J.)(Barbadoro, certifiedHampshireof NewDistrictCourt for theDistrict

of law:following questionsto us the

Hampshireof theand 354-A:7 New354-A:21. sectionsWhether
aidingforliabilityemployeeimpose individualRevised Statutes

workplace.in theabettingand discrimination
RevisedHampshirethe New354-A-.19of2. sectionWhether

inliability retaliationforemployeeindividualimposesStatutes
workplace.the

in the affirmative.below, questionsbothwe answerFor the reasons stated
regardingfactsfollowingforth theorderdistrict court’s setsThe federal
plaintiffs,Thequestions.to certifiedcourt that led thefederal casethe

employer, FredMulcahey, sued their formerBeverlyandWilkinsNichole
(Fuller and retaliation.Oil), harassmentfor sexualInc.Company,Fuller Oil

2015).(2009(Title(2012) VII); Supp.&RSA ch. 354-A§42 2000eSee U.S.C.
Oil,Fuller, of Fulleran employeeFrederick J.also suedplaintiffsThe

defendant). ch.(hereinafter See RSA 354-A.to as thereferredindividually
plaintiffsto the fromtrial, sought prohibitto defendantPrior the

in his individual354-Achapterhim under RSAclaimsasserting against
that it would notthe partiescourt thereafter informedThe districtcapacity.

Fuller Oil filed forSubsequently,suchto assert claims.plaintiffsallow the
therefore, Fullerand, againstcase Oil wasthebankruptcy protection

theagainstto claims defen-asreopenedthe case wasstayed; thereafter
recover damagesan canemployeeof whetherquestionsthedant. Because

orharassment forabetting sexualaidingfor andemployeeanotherfrom
of Newissues354-A concern unresolvedchapterunderretaliation RSA

to this court.questionsthelaw, court certifiedthe districtHampshire
CommissionOpportunityEqual EmploymentU.S.plaintiffnamedNeither

Oil, this certificationdefendant, partyis a toFullerother namednor the
proceeding.

statutoryinengageus torequiresquestionsto the certifiedResponding
intent asof the legislature’sthe final arbitersWe areinterpretation.

v.as a whole. Steir Girlconsideredin the words of the statuteexpressed
(2003).212, examiningA., byWe thebeginN.H. 214the U.S.­ 150Scouts of

ordinarythe andstatute, plainif ascribepossible,andof thelanguage
language plainis andId. a statute’sto the used. Whenmeanings words

legisla­ofit further indicationbeyond fornot lookunambiguous, we need
havemightthe saidlegislatureto consider whatintent, and we declinetive

inincorporatefit thedid not see tothat thelanguage legislatureor to add
rather,isolation;in weand phrasesnot considerId. We do wordsstatute.

Lodgea Franklinas whole.in context of thethem the statuteconsider of
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Marcoux, (2003).581, 585Elks v. 149N.H. This enables us to better discern
the legislature’s intent to interpretand instatutory language light of the

orpolicy purpose sought to be byadvanced the statutory scheme. Id.
354-A,chapterRSA Against Discrimination,”known as the “Law pro­

unlawful sex, race,hibits upon age, creed, color,discrimination based
status,marital status,familial orientation,sexual physical or mental

disability or national origin in employment, accommodations,housing and
places publicof as providedaccommodations therein. See RSA 1354-A:
(2009) (title (2009)and purposes of chapter), :6-:7 (equal employment),

(2009 2015) (fair (2009)& Supp.:8-:15 housing), :16-:17 (public accommo­
dations). The New Hampshire (HRC)Commission for RightsHuman is the
agency charged with eliminating and preventing discrimination under RSA

354-A,chapter 354-A:1,see RSA receive,and is authorized “[t]o investigate
and pass upon complaints alleging violations of chapter.” RSA354-A:5,[the]

(2009).VI When considering the questions posed by court,the district we
are mindful of legislativethe directive to liberally construe the statutory

inscheme RSA chapter 354-Ato effectuate its purpose. See RSA 354-A:25
(2009).

I. andAiding Abetting Discrimination in the WorkplaceUnlawful

beginWe by addressing the first question of whether RSA 354-A:2
(2009) and RSA 354-A:7 impose liability upon individual employees for

andaiding abetting indiscrimination the workplace. RSA 354-A:2provides
definitions for terms used throughout the chapter. 354-A:2,Under RSA

“ ”XV(a), an discriminatory‘[u]nlawful practice’ “[practicesincludes pro­
byhibited 354-A.”RSA Unlawful employment discrimination is one of the

practices prohibited under chapter 354-A:1,:6,RSA 354-A.See RSA :7.As
here,relevant RSA 354-A.7provides:

It shall be an unlawful discriminatory practice:

I. For an employer, sex, race,because of age, color,the marital
status, physical or creed,disability, religiousmental or national

individual,origin anyof to refuse to or employhire or to bar or to
discharge from employment such individual or to discriminate
against such terms,individual in compensation or in conditions or

ofprivileges employment, unless based aupon bona fide occupa-
tional qualification. addition,In no person shall be denied the

of rights bybenefit the afforded this onparagraph account of that
sexualperson’s orientation.

“ ”354-A:7,RSA I. ‘Employer’ defined,is in part,relevant as “not
including] any employer with fewer than 6 inpersons its employ.” RSA
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XV(d), discriminatory354-A:2,354-A:2, “‘[u]nlawfulRSAVII. Under
” orinciting, compelling coercingabetting,“[ajiding,also includespractice’

toabet, incite, or coerce anotheraid, compeltoattemptinganother or
obstructing preventingordiscriminatory practice oran unlawfulcommit

under theanyor order issuedchapterwith thiscomplyingfromany person
authority chapter.”of this

XV(d) that354-A:2, describe actions354-A:7, I, and RSABoth RSA
354-A.chapterunder RSAdiscriminatory practicesunlawfulconstitute

asI, by employeracts committed an354-A:7, identifies certainRSA
XV(d)354-A:2, thatspecifies anyRSAdiscriminatory practices.unlawful

another to commitcoercingorabetting, inciting, compellingaiding,act of
so, obstructingto do ordiscriminatory practice, attemptingoran unlawful

anthe is itselfcomplying chapterfrom withany personpreventingor
context,in employmentAs thediscriminatory practice. appliedunlawful

XV(d) aid anddiscriminatory to354-A:2, practicemakes it an unlawfulRSA
underdiscriminatory practicean unlawfulto commitemployerabet an

354-A:2,XV(d), however,354-A:7,1. in of RSANothing languagetheRSA
an unlawful discrimi­abettingfor andmay aidingbe liablespecifies who

We, therefore, statutoryof theprovisionslook to othernatory practice.
(2006)255,B.T., 260153 N.H.In the Matterguidance.scheme for ofCf.

defined,(‘Where look to othernot wephrase specificallya term or is
omitted)).(quotationscheme forstatutory guidance.”of theprovisions

(2009) under RSAcomplaintsongoverns proceduresRSA 354-A:21
354-A:21,1(a) states:354-A. RSAchapter

an unlawful discrimi-claiming aggrieved byto beAny person
make, afile with the verifiedmay sign [HRC]andnatory practice

and address thein which shall state the namecomplaint writing of
oragencyorganization, employmentlaborperson, employer,

theto have committedallegedaccommodationpublic unlawful
which shall set forthcomplained anddiscriminatory practice of

maysuch other information asthereof and containparticularsthe
or one of theattorney generalTherequired bybe the [HRC].

manner, make, and file suchsign,in likemay,commissioners
complaint.

(2009)354-A:21-a, “[a]ny partyIadded.); (permittingsee RSA(Emphasis
chapter”unlawful under thisany madeaggrieved by practiceto bealleging

both, in theinjunctiveor relief ordamagesa civil action for“bringto
practicein unlawfulallegedwhich thecountycourt for thesuperior

perioda specifiedof the aftercounty party”in the of residenceoccurred or
or if the HRCwith the HRC soonerfiling complaintfrom the of theof time

allegedthatprove respondentIf claimant can thewriting).in theconsents
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has,to have committed discriminatory fact,the unlawful inpractice
engaged anyin discriminatoryunlawful aspractice defined under the
chapter, 354-A:21,11(d)RSA theempowers againstHRC to take action the

354-A:21,11(d).respondent. RSA

354-A:21,1(a) XV(d)Reading conjunction 354-A:2,RSA in with RSA
354-A:7, I,and RSA we conclude that any person file amay complaint

against a “person, employer, labor organization, employment agency or
public allegedaccommodation to have committed the unlawful discrimina­
tory 354-A:21,1(a)practice,” added),RSA (emphasis of aiding and abetting

in 354-A:2, XV(d);discrimination the workplace, 354-A:7,RSA RSA I.
“ ”‘Person’ is defined as including individuals,“one or more partnerships,
associations, corporations, legal representatives, mutual companies, joint-­

trusts,stock companies, receivers,trustees in bankruptcy, and the state and
subdivisions,all political boards, and 354~A:2,commissions thereof.” RSA

added).XIII Thus,(emphasis mayindividuals be for aidingliable and
abetting unlawful employment discrimination under RSA 354-A:2and :7.

The defendant argues that liability for andaiding abetting unlawful
XV(d)354-A:2,discrimination under RSA necessarilyis employ-limited to

ers. Relying upon 354-A:2,the definition of inemployer VII,RSA he
contends that it illogicalwould be for the legislature to exempt employers
with fewer than six employees from liability for unlawful discriminatory
practices, but subject individual employees of such exempt employers to
liability for aiding and abetting. legislature’sThe decision to limit the
liability employersof to employersthose with six or more employees,
however, does not arequire conclusion that it intended to allexclude
individual fromemployees liability, ofregardless whether their employer is
exempt. The interpretationdefendant’s would absolve an individual em-
ployee any liabilityfrom for aiding abettingand his employer to commit an

354-A:7, I,unlawful act of discrimination under byRSA which action the
employee is specifically defined as an discriminatoryunlawful practice

XV(d).354-A:2,under RSA Such an interpretation is plainly inconsistent
with the stated ofintent RSA chapter 354-A “to eliminate and prevent
discrimination in employment.” RSA 354-A:l.

Nevertheless, for an individual to be for aidingliable and abetting
unlawful employment 354-A:2,XV(d),discrimination under RSA it must be
proven that the individual aided and anabetted unlawful discriminatory
practice by 354-A:7,1.committed an as inemployer specified Thus,RSA if
there is no unlawful discriminatory anpractice by employer, there can be
no individual employee liability for aiding abetting.and Because “employ­
ers” with fewer than employeessix are exempt liabilityfrom under the
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354-A:2,VII, discriminatory underpractice”“unlawfulsee RSAchapter,
354-A:7, I, by “employer”an withnot include acts committedRSA does

follows,therefore, that an individualin Itemploy.itspersonsfewer than six
not haveemployeesthan six wouldof an with fewer“employer”employee

XV(d).354-A:2,under RSAdiscriminatory practicean unlawfulcommitted

statute, individualreadingto a of theAccordingly, pursuant plain
inabetting discrimination themay aidingbe liable for andemployees

XV(d) therefore,We,354-A:2, 354-A:7.and RSAworkplace under RSA
first in the affirmative.questionanswer the

WorkplaceII. Retaliation in the

whether RSA 354-A:19turn to the second which asksquestion,We next
(2009) in theliability workplace.for retaliationimposes employeeindividual

claim in plaintiffs’has the theinterpretedBecause the district court
inagainst [plaintiff Mulcahey]that “Fuller retaliatedallegingascomplaint

354-A:19, posedbroad as toquestionwe answer theviolation of’ RSA
can liable under RSA 354-A19.employeewhether an individual be

provides:RSA 354-A:19

discriminatory any personforpracticeIt shall be an unlawful
to dis-activity chapter appliesto which thisengaged anyin

anyagainstor otherwise retaliate or discriminatecharge, expel
forbidden under thisopposed any practiceshe hasperson because

inhas a testified or assistedchapter complaint,or because he filed
thisany proceeding chapter.under

added).(emphasis354-A:19RSA
way toonly logicalthat and rationalarguesThe defendant “[t]he

anyinphrase “person engaged354-A:19”is to theinterpretconstrue RSA
“ in‘persons’to thechapter applies” referring onlyto which this asactivity

housing publicand accommo-employment,each of the three activities of
liabilitythat forthe concludedLegislature specificallydations to whom

theemployment,attach.” He maintains that as todiscrimination should
is anany activity chapter applies”in to which thisonly “person engaged

and, therefore, can for retaliation.only employers be liableemployer
However, any activityin to which thisphrase “engagedwe do not read the

354-A:19, tolimiting liabilityas for retaliationchapter applies,” RSA
employers.

“ ”354-A:2,above, XIII defines as‘[p]erson’As RSAexplained
Thus, applies “anyRSA 354-A:19 toincluding “one or more individuals.”

individuals,” anyin of theincluding engaged“one or moreperson,”
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activities to which RSA chapter 354-A Inapplies. the case,context of this
the chapter toapplies activitythe of “employment.” Therefore, any person
who retaliates against another inperson the workplace because he or she
has taken any of the specified protected liable,actions is under RSA
354-A:19,for an unlawful discriminatory practice.

The defendant’s interpretation of the statute would require ignoreus to
the statutory definition of “person.” This we will not “Itdo. is a basic
precept statutoryof construction that the definition of a term in a statute
controls its meaning.” Manchenton v. Auto Leasing 298,135 N.H.Corp.,

(1992) omitted).303 (quotation presumeWe legislaturethe knew the
meaning chose,of the words it and that it used those words advisedly. See
Roberts v. Town 186, 190(2013).of Windham, 165N.H. will not modify,We
through judicial construction, legislature’sthe explicit definition of the
word “person” as inused chapterRSA 354-A. Manchenton,See 135 N.H.
at 303. Had legislaturethe intended to limit forliability retaliation in the
workplace to itemployers, could expressly Instead,have done so. as
relevant in employmentthe context, legislaturethe thatspecified any
“person” may be held forliable retaliation without regard to whether that
person is also an “employer” within the meaning of the chapter.

The that,defendant asserts under our interpretation, “a putative
retaliator does not even need to be employed by the plaintiff’s employer to
be liable under RSA 354-A:19.”The question before inus this case is
whether RSA 354-A:19 imposes liability upon employeesindividual for

inretaliation the workplace. We have Thus,answered that it does. we have
no todayoccasion to address the question of whether individuals who are
not employed by plaintiff’sthe employer may be forliable retaliation under
the statute.

Nonetheless, agreewe with the defendant that it be illogicalwould to
hold individual liable foremployees retaliation when they are employed by
an employer that exemptis from liability under the chapter. See State v.
Rollins-Ercolino, 336, (2003)(court149 N.H. 341 will not interpret statute

result).to anrequire illogical RSA 354-A:19 relates personsto those
“engaged in any activity to which chapterthis applies.” chapter appliesThe
only to those employers with six or 354-A:2,more employees. See RSA VII.
Thus, consistent our interpretationwith of liability under RSA 354-A:2and

354-A:7, I,RSA we interpret RSA 354-A:19 as imposing liability for
retaliation on individual inemployees the workplace of a qualifying
employer under chapter.the See id.

The defendant further argues that interpreting RSA 354-A:19 as
applying to personsindividual inengaged activitythe of employment,
housing, or public accommodations to an illogicalleads absurd or result
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to protectintendedlegislaturethat those thepersonsit is possiblebecause
could themselves be liablechapterunder theunlawful discriminationfrom

However, enjoys thean who otherwiseemployeefor unlawful retaliation.
reason,not, liabilityfrom forfor that shieldedof the statute isprotection

v. Irwin Indus.statute. Martinby theretaliatory prohibitedconduct Cf.
2012)(D. co-worker37, 38, (rejectingMass.Co., 2d 38-40Supp.Tool 862 F.

anti-in Massachusetts’provisionthat retaliationargumentdefendant’s
who‘persons’to and thoseonly “employerslaw applieddiscrimination

languagethatauthority” finding statutoryanddegrees ofexercise similar
liable); v. Smith &Beaupreto heldco-employeefor a beallowed Cliff

2000)(Mass.753, 764, (recognizingCt.Associates, App.764-67738 N.E.2d
anti-discrimi-in Massachusetts’provisionof retaliationplain languagethat
liability” andpersonalface for individualon its“providesnation statute

statute).underjury against employeeverdictupholding
that, interpretationwith ourlegislature disagreesif theFinally, we note

it sees fit.”354-A:19, is, course, “free to amend the statute asit ofof RSA
(2015)287, 294Inc., (quotation168N.H.Mandatory Agency,v. PosterState

omitted).

may bereasons, employeesconclude that individualFor these we
We,354-A:19.workplacein the under RSAliable for retaliationheld

in the affirmative.therefore, questionanswer the second certified

Remanded.

Lynn, JJ.,Dalianis, C.J., concurred.and HICKS and
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