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(LisaFoster, Wolford, attorneyA. L. assistantJoseph attorney general
orally),on the brief and for the State.general,

defender, Concord,Barnard, of onappellateThomas senior assistant the
for the defendant.orally,brief and

defendant, Thomas, conviction,LYNN, herappealsJ. The Christina
(Lewis, J.),in first assaultjury Superior degreea trial Court offollowing

a 18 ofcausing bodily injury person yearsfor serious to underknowingly
(1)(2007).631:1,1(d) that trialargues by:She the court erredage. See RSA

againstof “other bad acts” committed the victim andadmitting evidence
(2)mother; testimonynot other that she contendsstrikingthe victim’s and

and We affirm.prejudicial.was inadmissible

I

2002,facts are as follows. In the defendant reconnectedpertinentThe
thereafter,E.A., E.A. in with theShortlywith a childhood friend. moved
2003, D.A.family. August gaveand her In E.A. birth to anddefendant

defendant, promised helpcontinued with the who to take care ofresiding
2010,D.A. until when D.A.wasthe child. E.A. and lived with the defendant
time,home and E.A. left. that several otherDuringremoved from the

husband,home, includinglived in the the defendant’s theindividuals
children, andboyfriend, acquain-defendant’s her six and several friends

atspenttances. E.A. and D.A. also time the home of the defendant’s
mother, Peggy Starr.

in, alongE.A. first moved she well with the defendant. OvergotWhen
time, born, relationshipand after D.A. was the deteriorated.specifically

birth, bywas aweighed poundsAfter E.A. close to 400 and toldgiving
inhelptoweight. promiseddoctor that she needed to lose The defendant

endeavor, together.two on a diet and exercisedthis and the went
being supportivethe defendant and instead usedEventually, stopped

upE.A. E.A. had to runpunishforced exercise and the denial of food to
not,home; quickly enough,in if or if she did not do so thestairs the she did
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defendant would hit her or not allow to eat. E.A. deprivedher would also be
of food if she did not thatcomplete chores the defendant asked her to do.

time,E.A. lost a amount ofsignificant weight during ultimatelythis and
weighed approximately pounds130 when she left the home.

time, food,During beganthis E.A. to steal which theprompted defen-
dant to lock the cabinets and The other adults inrefrigerator. and children

reportthe home would to the defendant if E.A. had eaten food without the
permission.defendant’s If she was caught, the defendant would hit her.

E.A. was not allowed inside the ifhouse the defendant was not home and
outside,requiredwas to wait ofregardless periodthe weather. For a of

time, furniture,she could not use the bathroom in the house or sit on the
mattress,and the defendant often took E.A.’saway pillow, and blankets.

E.A.Sometimes when did insomething “wrong,” putthe defendant her
“timeout” and inmade her stand the corner. The defendant also exercised

(forcontrol over E.A.’s E.A.money. received Social Security benefits which
the defendant was the representative payee), stamps, Temporaryfood

(TANF), Women,Assistance for Needy Infants,Families and and Children
(WIC) benefits. moneyThe and benefits pooled bywere for use the

license,household. Because E.A. had lost her driver’s the defendant
provided transportation for her and D.A. Starr also abused E.A. She or the
defendant stairs, food,would beat E.A. for not running up takingthe lying,

chores,not doing beingor orobstinate disobedient.
D.A. received similar treatment. hit spanked,He was or often with a

board or a spatula, which left a scar on leg. Purportedlyhis to himkeep
gettingfrom into D.A. inthings, putwas his crib with a ofpiece Sheetrock
it, leash,over atied to bunk bed with a or in a inkept dog crate the

kennel,basement or an outdoor for atdog dogsometimes hours a time. The
himself,was punishment.crate also used for If D.A. soiled washe washed

water,with cold including duringone time the winter when he was placed
occasions,in a stream outdoors. On other he was in aplaced snowbank or

porchleft outside on the in a trash inbag. Nearly everyone the household
racialused slurs to refer to D.A.

E.A. in the of Atparticipated abuse her son. the direction of the
Starr,defendant or E.A. hit D.A. spatula,would with her hands or a put

crate,him in the or tie him to If E.A.dog the bed. did not do as she was
directed, she was beaten. than doing byOther as she was told the defendant

Starr, first, choice,or E.A. byhad little interaction with D.A. At this was
eventuallybut she was not allowed to contact him. Ifhave with E.A. did

something for D.A. without the defendant’s or Starr’s such aspermission,
him,to feed E.A. D.A. hit.trying both and were The defendant acted as

primary guardian.D.A.’s caretaker and held herself out to others as his
D.A. called the defendant “mom” E.A. byand addressed her name.
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life, normally.and grewhis D.A. was fed formulayearFor the first of
old, began “ruminating,”D.A.yearstime he turned twoAround the

mouth, it,chew and swallowitfood into hismeaning regurgitatehe would
of mouth. These behaviors occurredHe would also vomit food out hisagain.

ate, per day. beganat several times He alsoevery time he leastalmost
feces,fuel, or animal feces. Theas diesel his owneating thingssuch

D.A., trieddefendant, feedingforprimary responsibilitywho had assumed
theruminating vomiting,the and butstophim different foods tofeeding

behaviors, ruminating, disgustedhisparticularlycontinued. D.A.’sproblem
wasbelieved that the behaviorat the house. The defendanteveryone

it, withholdingD.A. him orby hittingforbegan punishingintentional and
but wouldfood, days constantly hungry,for at a time. D.A.wasoccasionally

being hungry.if for food or cried aboutnot be fed he screamed
inD.A. fed. She told othersclosely controlled what wasThe defendant

him cried or screamed for food. When D.A.ignoreto when hethe house
2008, insisted that thein the fall of the defendantbegan attending school

that D.A.any personnelD.A. food. told schoolprovideschool not with She
restrictions,dietarythat had such as“eatinghad issues” and intimated he
and was fixated onalways hungryor intolerance. D.A. wasglutenlactose

nutritionist,to a consultation with a butattempted arrangefood.The school
D.A. to schoolit. The defendant would sendthe defendant did not allow

and carrotfood, gluten-freea sandwich on breadusually peanutwith butter
thatsticks, also told the school D.A.’svegetables.or tofu and The defendant

that“voluntary,” requestedand theruminating was “learned behavior” and
every time heaway parttake of his snackparaprofessionalteacher or

ruminated, misbehaved, alongwent with thepersonnelor cried. School
first, Ineventually response havingtorequest stopped.defendant’s at but

school, lunch on theeatingat D.A. started his busawayhis food taken
him withprovidethis the school wouldhappened,before school. When

lunch, giveninsisted that D.A. not bethoughanother even the defendant
his lesson.” Because her instructionsadditional food so that he would “learn

in or aroundfollowed, removed D.A. from schoolwere not the defendant
December 2009.

2004, 10monthsIn June when he wasbarely grew gained weight.D.A. or
later,2old, yearstall and 23 ounces. Twoweighed pounds,he was 29 inches

22old, tall and weighedhe was 35 inchesyearswhen D.A.was almost three
old,2008, half D.A. wasyearsIn he was four and oneMarch whenpounds.

for a childaverage heighttall 22 Theweighed pounds.35 inches and1/2
inches, Later thataverage weight pounds.42 and the is 40-45that isage

2010,when he was about sixAprilthan 22 Inyear weighed pounds.he less
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—old,and half yearsone D.A. weighed pounds,23 six ounces only four
ounces more than weighedhe when he was 10 months old. He was also
developmentally delayed.

The New Hampshire Children, (DCYF)Division for Youth and Families
received several reports of neglect and abuse of D.A. or E.A. between 2003

2010,and but all were determined either to be unfounded or to not warrant
investigation; 2010,no further action was taken until when D.A. was

fromremoved the defendant’s placedhome and in custody.DCYF One
report was in Februarymade by2008 a WIC employee who was concerned
that D.A. was losing weight. The employee also primarycontacted D.A.’s

physician, Christo,care Dr. at Portsmouth Family Practice. An employee of
D.A., E.A.,DCYF then met with and the defendant. The defendant told

DCYF that D.A. an upcominghad appointment with Christo.
D.A. had been seen at Portsmouth Family inPractice June 2006 aby

physician’s assistant, who, concerned with D.A.’s height and weight,
requested blood work and scheduled a follow-up appointment for a few
weeks later. The defendant did not D.A. tobring laboratorythe for the
blood work or keep the follow-up appointment. D.A. did not return until

2008,March following the meeting with WIC and DCYF. The defendant
told Christo that “veryD.A. ate well” and did not mention his vomiting.
Unable to adetermine cause for D.A.’s failure to grow, Christo referred
D.A. to a pediatric Inendocrinologist. May 2008,and June of D.A.was seen
by an endocrinologist and a atgastroenterologist Dartmouth-Hitchcock

Center,Medical who were also unable to discover the cause of D.A.’s
thrive,” is,“failure to that his grow.failure to Following his June appoint-

ment, the doctors requested weeks;that D.A. in however,return four the
bringdefendant did not him back until November.

After further tests and an endoscopy abnormalities,revealed no D.A.was
toadmitted Dartmouth-Hitchcock and held for observation for about four

indays September 2009. He was evaluated aby number of specialists, fed
tube,through a feeding and allowedto oneat his own.The doctors could not

determine a physical or psychological reason for D.A.’s failure to thrive.
D.A. gained three or four pounds during daysthe few that he atwas the
hospital dischargedand was with instructions that he “should continue to

regularreceive meals and snacks. He should not be restricted from eating.
If ruminate,he continues to illness,. . . this is not related to an and he
should fedbe whenever he is hungry regularand at mealtimes.”

D.A.was next seen at Boston Children’s inHospital December 2009. For
time,the first reportedthe defendant that D.A. “had severe behavioral

issues,” soughtand Christo psychiatric referrals. Eventually, D.A. was
Ricci,admitted to Maine Medical in AprilCenter 2010 and saw Dr. a board

certified child pediatrician.abuse The defendant told Ricci that D.A. was
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or rumination disor-of disorderpsychiatricfrom some kind“suffering
several kinds ofder,” and was unable to eatallergies,a number of foodhad

scarseating and that he hadproblemRicci that D.A. had nofoods. observed
Ricci was alsophysicalindicated abuse.injury,from an inflicted which

D.A., bytoward and theof and attitudebyconcerned Starr’s treatment
from thedischarged hospital.that D.A. beinsistencedefendant’s
well as andpsychologicallythat D.A. had been starved asRicci concluded

D.A. with environmen-by caregivers. diagnosedhis Hetorturedphysically
or andthrive,” gain weight grow,means the failure total “failure to which

indwarfism,” secondary diagnosis presentis awhich“psychosocialwith
in child is psychologicallyfailure to thrive which thesome cases of

gainD.A.’s failure tobeingin addition to underfed.neglected or abused
grewand the fact that hegain weight,in to his failure toheight, addition

fed, psychosocialthat suffered fromindicated hesubstantially beingafter
ruminationRicci testified thatin addition to failure to thrive.dwarfism

thrive,to and thatto cause D.A.’s failureenoughitself could not be
ofsimply deprivationnot associated with thedwarfism ispsychosocial

D.A.’s case “was the mostyears experience,In his 80 ofenough food.
chronic, of failure to thrive that everlong-term [Ricci had]caseprofound,

that oftypealive.” Ricci testified “thisseen in a child who was still
andyears longa of several has both short termperiodstarvation over
starvingand had thedevelopment,”effects on children’sadverseterm[ ]

continued, Ricci that doctors who hadopinedD.A. “could have died.”
because,D.A. asproperly diagnoseD.A. had failed toexaminedpreviously

do, history provided bythe thethey acceptedare trained todoctors
and foodtrue; that D.A. had behavioral issuesnamely,defendant as

or sensitivities.allergies
havingfrom access to D.A.prohibitedRicci the defendant and Starr

tube,a thenthrough putD.A. was fedDuring hospitalization,his two-week
diet; allergiesno orgained eight pounds.a he He demonstratedregularon

ruminate,foods, display anyor and did notintolerances to did not vomit
2010,in gainedRicci last saw D.A. October he hadbehavioral issues. When

2013, D.A. hadBy Februaryfive and one half inches.pounds grown23 and
a foot.eight pounds grownanother and overgained

assault. Thedegreeon one count of firstThe defendant was indicted
bodilyseriousknowinglythat defendant “did causeallegedindictment the
D.A.,8], nutrition toage by failing provide properto D.A. toinjury [then

D.A., a of caredutyto and did owecausing [the defendant]‘failure to thrive’
D.A.’s caretaker.”acting primaryto D.A. as she was
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trial,Prior to the State moved to admit evidence of uncharged bad acts
E.A,the committeddefendant D.A. andagainst 404(b),see N.H. R. Ev. and

proffered abuse,numerous instances of as detailed above. The State argued
that E.A.,pertainingevidence to who key trial,would be a atwitness was
necessary for the purpose of assessing her credibility. The State also
argued that evidence of the power dynamic between E.A. and the defen-
dant was relevant to show why E.A. allowed the defendant to be D.A.’s
primary caretaker, and why E.A. “did not behalf,intervene on the child’s
report the abuse to the police, simply leave the residence.” Duringand/or
the motion hearing, the State further argued that the abuse of E.A. was
inextricably intertwined with the abuse of D.A.

Noting that it had the proveburden to that the defendant acted
knowingly in failing provideto D.A. nutrition,with proper the State argued
that the evidence of bad againstacts D.A. other than the deprivation of food
was “relevant to and ofprobative child,”[the intentdefendant’s] toward the
and, therefore, relevant to her intent with respect to the charged crime.
The thatState contended the defendant’s intent would be “the central issue
at trial” because she “was D.A.taking to atdoctors the same time she was
depriving him of food.”Without evidence of the defendant’s physical and

D.A.,emotional abuse of the argued,State jury“the would likely come to
the thatconclusion the Defendant was doing everything she helpcould to
the child and that the child’s physical condition was due to a misunder-
standing.” Tosupport its theargument, pointedState to the assertion made
in ofone the defendant’s pleadings that she “did ineverything powerher to
take ofcare the child.”The State also argued that the significant probative
value of evidence of uncharged acts against both E.A. and D.A. was not
substantially outweighed by dangerthe of prejudice.unfair

404(b).defendant objected,The citing Rule Although she thatconceded
evidence pertaining to uncharged bad acts againstdirected E.A. was
relevant, she argued that the evidence pertaining to actsuncharged against

“[cjonductD.A. was not relevant because torelating allegednot the
deprivation is not... relevant to whether or not the defendant wasoffood
‘aware her conduct of failing to provide proper nutrition to D.A. would

in D.A.’,result serious bodily injury to or that it was her intent to cause
injury.”such For D.A.,evidence torelating both andE.A. the defendant

argued that the probative was “not significancevalue of such outweighas to
the prejudiceterrible that would be done to the defendant.”

After the hearing, the court grantedtrial the motion. The courtState’s
found that evidence of acts against D.A. other than the ofwithholding food
was relevant to the defendant’s mental state “ifbecause [the defendant]

child,was otherwise mistreating the that... is relevant to what was going
on in in[the defendant’s] head connection with ... deprivation.”nutritional
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D.A.againstevidence of actsadmittingreason forstated that itsThe court
foundof its case. The court“knowing prong”theprovethe towas for State

“in-actsalleged’the badE.A. relevant becausetopertainingevidence
needs,” “knowingtheand identifiedthe nutritionalboythe andvolve[d]

was admitted.the evidenceissues as the reasonscredibilityandprong”
that it wasthe court foundwas prejudicial,the evidenceAlthough

this case... forimpossibleThe court stated:“extremely “[I]t’sprobative.”
be,to withoutState, my focus hasto which is wherefairlyto tried [the]be

related to oneinextricably. . . which areall these eventsdealing with ...
gettingwithout intoreally try sensiblythis caseIt’s not topossibleanother.

it all.”
Thistrial, convicted and sentenced.the defendant was12-dayAfter a

followed.appeal

Ill

by admittingtrial court erredthat thearguesthe defendantappeal,On
(1)E.A. and D.A. because: the actsagainstactsunchargedof badevidence
(2)crime; thethe actschargedintertwined” with“inextricablywere not

(3)motive; theher intent or andD.A. not relevant to showagainst were
value ofsubstantially outweighed probativetheof unfairdanger prejudice

acts.the

A

whetherFirst, it for us to determineunnecessarywe conclude that is
chargedintertwined” with the“inextricablyat issue werethe other acts
crimes,of otherbetween “extrinsic” evidencedistinguishedcrime. We have

evidence,404(b),acts, Rule and “intrinsic”governed byor which iswrongs,
(2014).73,Wells, 77 act evidencev. 166 N.H. “Otherwhich is not. See State

404(b),‘intrinsic,’ to when the evidence ofsubjecttherefore not Ruleis and
charged ‘inextricablythe crime areact and the evidence ofthe other

or the otherepisodea criminalpart singleor both acts are ofintertwined’
Id.charged.” (quotationsto the crimenecessary preliminariesacts were

omitted). soughtthe State totrial court stated that the eventsAlthough the
another,” court nonethelessrelated to one the“inextricablyadmit were

404(b) that the court did notanalysis.in This demonstratesengaged a Rule
In of the trial court’s treatmentlightthe evidence to be intrinsic.consider

crime andevidence, chargedthat it is extrinsic to thewe will assumeof the
404(b).Ruleanalyze admissibilityits under

because,to the defendantanalysisan is more beneficialSuch
403, id. atbalancingthe test of Ruleevidence must meetalthough intrinsic

404(b) the same79; 403, Rule must meetgoverned byR. evidenceN.H. Ev.
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404(b)test as well as the other of abalancing prongs analysis,Rule see
(2015)276,v. 167 N.H.Roy, (listing prongsState 287-88 the three of the

404(b)Rule and that thirdnoting prong analysistest the “involvesthe same
403”). 404(b)turn, then,as that topursuantconducted Rule We to Rule and

the defendant’s remaining arguments.

B

404(b) provides:Rule

crimes, wrongs,Evidence of other or acts is not toadmissible
a inprove personthe character of order to show that the person

however,acted in Itconformity may,therewith. be foradmissible
motive, intent,other purposes, proofsuch as of opportunity,

preparation, plan, knowledge, identity, or absence of ormistake
accident.

404(b).N.H. R. Ev. “The ofpurpose the rule is to ensure that an accused
is tried on the merits of the charged preventcrime and to a convictionthat
is based upon propensity and character inferences drawn from evidence of

Murder), 381,other crimes or v.wrongs.” (CapitalState Addison 165N.H.
(2013).463

404(b),Before admitting evidence under Rule a trial court “must first
(1)determine: that the is purposeevidence relevant for a other than

(2)disposition;character or that there is thatproofclear the defendant
(3)act;priorcommitted the and that the ofprobative value the evidence is

not substantially outweighed by the of unfairdanger prejudice to the
omitted).Roy,defendant.” 167N.H. at 287 “The(quotation State bears the

burden of demonstrating admissibility priorthe of bad acts.” v.State
(2006).Beltran, 643,153N.H. 647 ruling“Wereview the trial court’s for an

discretion,unsustainable of onlyexercise and will reverse if it was clearly
oruntenable unreasonable to the of theprejudice defendant’s case.” Id.

Here, argumentsthe defendant raises under the first thirdonly prongsand
404(b)of the Rule test.

To meet its burden under the first prong, required“the State is to
thespecify purpose for which the evidence is offered and articulate the

precise bychain of whichreasoning profferedthe evidence will tend to
or an inprove disprove actually dispute, relyingissue without upon

character,predisposition,forbidden inferences of or propensity.” State v.
(2009)Howe, 366, omitted).(quotation159 N.H. 376 “That chain of

must areasoning logicaldemonstrate sufficient connection between the
prior permissibleacts and the for thepurpose which State offers the

omitted). relevant,(quotationevidence.” Id. “To be bad acts must beprior
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the crimeconstitutingconnected to material eventssignificant wayin some
Beltran,the nexus.” 153not so remote in time as to eliminatecharged and

admissible, ittrial court rule the evidence mustat 647-48.“Should theN.H.
admitted,theorythe which the evidence isuponarticulate for the record

relatespreciselyand how the evidenceinvokingpropensity, explainwithout
Addison, 165 N.H. at 464.disputedto the issue.”

toany challengethat the defendant has waived thearguesThe State
objectE.A. she did not to the evidence underinvolvingevidence because

404(b), and, fact,in that wasagreedof Rule the evidenceprongthe first
court,in trial the defendantobjection “concede[d]relevant. In her filed the

of the child’salleged againstrelevance of the bad acts the defendantthe
mother, argument.” Duringother of the theconceding any aspectswithout

“I’m not the relevance of thehearing, arguingdefense counsel stated:
E.A.alleged against by myabuse client.” Becauseinvolving “[t]heissues

objection is tocontemporaneous specific requiredrule is that a andgeneral
review,” Towle, 315,v. 167 N.H. 326appellatean issue for Statepreserve

(2015), as to the relevance ofargumentwe conclude that the defendant’s
However, herby against argumentacts the defendant E.A. is waived.bad

D.A., underagainst argumentas to the relevance of acts as well as her the
404(b),third of Rule is for our review.prong preserved

trial that the evidence to D.A. was relevantrelatingThe court found
knowingly.and she acted Becauseto the defendant’s mental state whether

knowingly causing bodily injurywas with serious tochargedthe defendant
nutrition,him with the had theby failing provide properD.A. to State
state, negligentlyto that acted with this mental and not orburden show she

that relevant to show themistakenly. agreeWe thus this evidence was
intent, accident,or of mistake or see N.H.knowledge,defendant’s absence

404(b),R. Ev. because it demonstrated her attitude and behavior toward
D.A., withjury knowinglywhich the could find was more consistent

mistakenly.him than so or See N.H. R. Ev. 401starving doing negligently
(“ any tendencymeans to make thehaving‘Relevant evidence’ evidence

fact that is of to the determination of theany consequenceexistence of
probableaction more or less than it would be without theprobable

evidence.”).
404(b)Rule is synonymousThe defendant asserts that “intent” under

prove onlyand because the State had to that the defendant“purpose,”with
was notknowingly purposely,acted and not the evidence of other bad acts

that, matter,generalto The contends “as arelevant her intent. defendant
ifonlyis relevant to a defendant’s ‘intent’ theproveother acts evidence

acting purpose.” Althoughwith with a thecharged specificdefendant is
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argument preservedState asserts that this is not for our review because it
court, Noucas, 146, 152presentedwas not to the trial see State v. 165N.H.

(2013),we will address its merits.

that,The defendant notes when reacorrectly determining the mens
offense,for anrequirement equated “purpose­we have “intentional” with

(1989)Pond, 472,ful.” v. (statingSee State 132 N.H. 475 that we had
previously “intentionally” synonymousconcluded that was with “pur­

issue).therefore,posely,”and was the mens rea for the offense atpurposely
However, that,we have also its commonexplained upon ancestry,based law
the mental state of to“knowingly” corresponds concept possessingthe of
general, rather than criminal intent. v.specific, Ayer,See State 136 N.H.

(1992) (“In191, however,general,194 ‘purpose’ corresponds loosely with
intent,concept specificthe common-law of while ‘knowledge’corresponds

omitted)).loosely conceptwith the of intent.”general (quotation

that, 404(b),We conclude for of Rulepurposes any“intent” can entail
mental state that the ofproponent may prove.the evidence seek to See

(Alaska 1988)State, 1297, C.J.,Velezv. 762 P.2d App. (Bryner,1313 Ct.
(“Rule 404(b)dissenting) uses the word ‘intent’ as a convenient form of

shorthand to any aspectdenote of the accused’s mental state thatculpable
case[.]”), rule;is included as an of prosecution’selement the superseded by

Wright Graham,22A & K.C. Federal Practice and Procedure:
(2012)(“The5242, 404(b)]§Evidence at exception313 ‘intent’ Rule[under

should be read sobroadly anyas to cover mental element of therequired
mistake, accident,crime knowledgewhether malice or or the absence of

(footnotes omitted)). cases,duress or intoxication.” In a number of our we
evidence, 404(b),upheldhave the admission of to Rulepursuant as relevant

to intent for crimes that the torequired proveState that the defendant
See, Addison,acted with a mental state than purposely.other 165N.H.e.g.,

at (upholding prior466-67 admission of bad acts to intent or motiveprove
chargedwhen the crime that defendant actedrequired proof knowingly);

Howe, (holding159 N.H. at 376-77 that evidence of other actsbad was
—relevant to intent that knowingly possessed pornog­the defendant child

— accident).raphy and relevant to lack of mistake or

Here, required provebecause the State was to that the defendant
acted trial toknowingly, properly pursuantthe court could admit evidence

404(b)Rule that was relevant to her orgeneral (knowing) specific (pur­
(2007)626:2,poseful) intent to commit the crime. IIIcharged RSACf.

suffices,(stating provides “acting knowinglythat when the law that the
element is if a atperson purposely”); Roy,also established acts 167 N.H.
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404(b),admission, of evidence thatto Rulepursuantthe(upholding287-88
required proofa crime thatacted forpurposelyshowed that the defendant

recklessly).that he acted
perpetratedforms of abuse that the defendantThe evidence of the other

him properofdeprivingD.A. the same that she wasagainst during period
the latter conductto whether she committednutrition was relevant

D.A. withprovide properthat her failure toIt tended to showknowingly.
accident, inadvertence, or a lack of understandingoffood was not the result

child, of anparta but rather was obviousyoungof nutritional needs ofthe
D.A.patterndeliberate of abuse ofand

C

in analysisthat the trial court erred itsarguesThe defendant next
404(b). ofprong,Rule Under this evidence badprongunder the third of

if of unfair to the defendant doesdanger prejudiceacts “is admissible the
Beltran,of the evidence.”substantially probativenot the valueoutweigh

to the trial court’sat 649. “We accord considerable deference153 N.H.
worth under Rulebalancing probativein andprejudicedetermination

404(b).” must show that the trial court’sId. “To the defendantprevail,
or to the of case.”clearly prejudice [her]was untenable unreasonableruling

Id.

Howe,“First, 159we consider the value of the evidence.”probative
omitted). “Determining probativethe value of(quotationN.H. at 378

omitted).it (quotationhow relevant is.” Id.analyzingevidence entails
value.” Id.may probative (quotationevidence have limited“Relevant

omitted). above,Here, trial court found and as we describe the otheras the
highlyact to D.A. was relevant to the defendant’spertainingevidence

— and other act evidenceknowingly;mental state that she acted the
to the defendant’s mental statehighlyto E.A. was relevant bothpertaining

credibility.and to E.A.’s
to“Next, danger prejudicethe of unfair thewe consider whether

itssubstantially outweighedfrom admission of this evidencedefendant
omitted). is(quotation unfairly prejudicialvalue.” Id. “Evidenceprobative

a arouseappeal jury’s sympathies,if its or effect is to toprimary purpose
horror, to or otherprovoke punish, triggerits sense of or its instinct

may juryof human action that cause a to base its decisionmainsprings
inthan the case.”upon something propositionsother the established

Beltran, not, however, merelyat “It evidence that is153 N.H. 649. is
Id.prove guilt.”to defendant because it tends to [her]detrimental the

of and value cannot beAlthough balancing prejudice probativethe
(1)formula, factors, including:a we consider severalprecisereduced to
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(2)whether the evidence would greathave a emotional impact upon a jury;
potential (3)its for appealing juror’sto a sense of resentment or outrage;

the extent to which uponthe issue which it is offered is established by other
evidence, (4)stipulation, inference;or and whether the evidence is relevant
to prove an issue that actually Addison,is in dispute.serious 165 N.H. at
464. “Wehave repeatedly emphasized that whether the evidence is relevant

proveto an issue that is inactually disputeserious is particularly important
to the calculus.” Id. ourAdditionally, analysis “generally uponfocuses the

evidence,content of the not its volume.” Id. at 470. “While evidence of a
prior offense or bad act is always prejudicial, the prejudice frequentlyis
outweighed by probativethe value of the evidence when the defendant’s
knowledge or intent is a Howe,contested issue in the case.” 159N.H. at 378

omitted).(quotation and brackets

The challenged evidence here probativewas of the defendant’s
intent,knowledge or which was highly contested at trial. As we have stated:

‘When intent is in serious dispute, justifiedthe trial court is in aassigning
high probative value to other bad acts evidence that tends to criminalprove
mens rea with respect Addison,to the charged act.” 165N.H. at 465. Much
of the evidence was also probative of the defendant’s role as primaryD.A.’s

him,caretaker and her toduty care for which was another contested issue
in the case. The State had the burden to show both that the defendant acted

(“Whenknowingly and that she had a duty to care for D.A. See id. a
culpable mens rea anis element of chargedthe offense and the defense has
not element,conceded the the issue of intent is sufficiently disputed as to

trial.”).require evidence at

We have also recognized that persons rarely“[b]ecause explain
to others the inner workings of their minds processes,or mental one’s

must,culpable cases,mental state in most be proven by circumstantial
evidence, and fact maythe finder draw relevant inferences on the issue of

omitted).intent from an accused’s conduct.” Id. (quotation and ellipsis
Although there was little doubt that the evidence would have an emotional
impact jury,on the because the evidence was ofhighly probative matters
that actuallywere in dispute and that could not readily bybe established

evidence,other we conclude that the trial court did not unsustainably
exercise its in findingdiscretion that the probative value of the evidence
was not substantially outweighed by the ofdanger prejudice to theunfair
defendant.

■ TV

The defendant argues byalso that the trial court erred not striking
(1)evidence of: an incident when the defendant was awatching friend’s
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(2)vehicle;byhit a thenearlythe child ran into the road and waschild and
notboyfriend,the fact that her herextramarital affair anddefendant’s

(3)children;husband, psychologist’sand athe father of some of herwas
dishonest, self-centered,impulsive,that the defendant wasexpert opinion

narcissistic, tounwilling accept responsibilitylacked and wasempathy,and
atchallengedefendant did not this evidencefor her actions. Because the

(“Atrial, plainSUP.Ct. R. 16-Aplainshe raises these issues as error. See
considered even it wasrights may thoughthat affects substantial beerror

court.”).or supremethe attention of the trial court thebroughtnot to

(1) (2)error; the error“For us to find error: there must beplain
(3) State v.rights.”and the error must affect substantialplain;must be

(2015) omitted).28, “If all three of thesePinault, (quotationN.H. 33168
met, our to correct amayare we then exercise discretionconditions

if a fourth criterion: the error mustonlyforfeited error the error meets
fairness, reputation judicialor ofseriously integrity publicaffect the

omitted).at “The error rule is used(quotation plainId. 33-34proceedings.”
however, to those circumstances in which aand is limitedsparingly,

omitted).justice (quotationof would otherwise result.” Id. at 34miscarriage

object challenged testimony,to theBecause the defendant did not
admissibility, pertinentno on its “therulingand the trial court made

thatfailingtrial court erred in sua to strikesponteis whether thequestion
(2014)8, (quotationN.H. 12 andtestimony.” Rawnsley,State v. 167

omitted). spontethat a trial court must suabrackets “We have never held
omitted). mighta A trial courttestimony. (quotationstrike” witness’s Id.

dispute testimonythat there could be no that certainobligationhave “when
therights adverselythe defendant’s substantial and affectedimpaired

id.;fairness, thisreputation judicial proceedings,”or ofintegrity, public
case, however, apresentdoes not such situation.

application plainoverlooked in the rote of the error“What is often
that, it to conclude thatobjection, impossiblestandard is without is almost

(quotationtrial committed error at all.” Id. at 13 and bracketsthe court
omitted). restrictions, and oftenevidentiarycounsel can waive“[D]efense

omitted).doing (quotationhas reasons for so.” Id.legitimate strategic
circumstances, of forreviewing plainthose admission evidence“Under

counsel’s decisions into trialstrategicerror can serve to transform defense
omitted).brackets, “Inellipsis way,and this(quotation,court errors.” Id.
at counsel’sstrategy plain appellatetrial counsel’s sound becomes error

omitted).brackets,urging.” (quotation, ellipsisId. and

Here, for notmay strategiccounsel have had reasonsdefense
First, aof evidence at issue.objecting to the three items testimonial
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witness who lived in the defendant’s home for a few months testified that
while the defendant supposedwas to watchingbe his daughter, the child
ran into the street and was nearly bystruck a vehicle. This incident caused
a falling out defendant,between the witness and the which resulted in him
moving out. The defendant argues that this evidence was inadmissible

404(b)under Rule because its only purpose was to show her topropensity
—engage in chargedthe conduct However, trial,aneglecting child. at

defense counsel stated that many of the State’s witnesses had “an ax to
grind” against the defendant. testimonyThis would serve the strategic
purpose of thatdemonstrating witness’s bias or animus toward the
defendant. Additionally, because the defendant was charged with know-
ingly, not negligently, crime,committing the this evidence did not demon-
strate a propensity engageto in charged Instead,the conduct. it could be
used for another strategic defense;purpose by is,the that to show that the
defendant was merely negligent in failing children,to care for D.A. or other
and did not do so knowingly.

Second, the State elicited testimony from a number of witnesses that the
boyfriend,defendant’s or former boyfriend, who inlived the defendant’s

home, was the father of some of her children. This occurred while she was
husband,married to her who later found out and allowed boyfriendthe to

continue inliving the home. The defendant argues that this evidence is
404(b)prohibited by Rule because it onlywas offered to show her bad

however,character. Again, defense maycounsel have objectdeclined to to
—this testimony because he saw strategic reasons for its admission it

showed that there manywere inliving home,adults the and that this
particular permanentindividual was a member of familythe who anhad
interest in forcaring the children. It thus supported defense counsel’s

atargument trial that the defendant was not the inonly one ofcharge
caring for and feeding the children in the home.

Third, a clinical psychologist, Halla,Dr. testified that he evaluated the
defendant and E.A. and includingadministered tests a “Child Abuse
Potential Inventory,” test,a personality aand Stress Index.”“Parenting

scales,”The tests “validityhave which measure whether an individual is
trying to appear way.a certain Halla testified that the defendant’s results
were invalid on of her,three the five tests he administered indicatingto
deception or defensiveness. He thatconcluded she had “tendencies toward
impulsive, self-centered, behavior,”narcissistic had a abilitylimited for
empathy, and unwilling accept“was to responsibility” for her actions. Halla
testified similarly about E.A. The argues thatdefendant this evidence was

404(a)(1)inadmissible Ruleunder because the mayState not introduce
evidence of a defendant’s negative character excepttraits in rebuttal. See

404(a)(1).N.H. R. Ev. Defense maycounsel have wanted testimonyHalla’s
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that shesuggestor tohowever, credibilityE.A.’sadmitted, to undermine
condition.for D.A.’sresponsiblemorewas

we arewhichstrategic purposes,potentialIn to theseaddition
error, hasthe defendantand label asappealonsecond-guesstohesitant

her wasguiltevidence ofbecause theplain errorfailed to demonstrate
and that itthat there was errorto assumeEven if we wereoverwhelming.

Pinault, 168N.H. atSeerights.affect substantialthe error mustplain,was
that themust demonstrate“the defendantprong,this third33. To meet

ie., proceeding.”outcome of thethat it affected thewas prejudicial,error
omitted). prongthe thirdunderprejudice“Wewill find(quotationat 34Id.

thewould have returnedjurystate that theconfidentlycannotwhen we
65,Mueller, 70166 N.H.error.” State v.in the absence of thesame verdict
would(2014). us, juryare confident that thebefore weGiven the record

of the threeanyif it had not heardverdict evenhave returned the same
that thewe concludeAccordingly,above.of evidence discusseditems

plaintrial court committedthat thehas failed to demonstratedefendant
error.

Affirmed.

BASSETT,JJ.,HICKS, CONBOY, concurred.DALIANIS,C.J., andand
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