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whether, fact,in he is entitled to the retroactive COLA. Seegrievance and
142 toBedford, solelyTown N.H. at 639. Our role is decideAppeal ofof

Leger grievancethe PELRB erred when it concluded that the waswhether
err,PELRB soHavingid. concluded that the did not wearbitrable. See

Legerit to the arbitrator to decide whether is entitled to theleave
retroactive COLA.

not merits of the we also doLeger grievance,Because we do address the
Ill.,Marcatante v. 657City’s upon City Chicago,not address the reliance of

(7th433, 441, 2011), isCity factuallyF.3d 443-44 Cir. which the contends
case, Legersimilar to this and its assertion that is not entitled tosupports

Whether, asserts,City Legerthe retroactive COLA. as the is not entitled
only subjectto the retroactive COLA because “he was to the terms and

CBA,”conditions set forth in the 2012 and because the retroactive COLA
was not intended to to “retired who worked theapply employees during
retroactive are issues for arbitrator to resolve in the firstpay period,” the
instance.

Affirmed.

Dalianis, C.J., CONBOY,Lynn, BASSETT,JJ.,and and concurred.
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Pocheva-Smith, Rochester,N. by orally,Denitsa of brief and for the
plaintiff.

(JamesWeldon-Francke, PC,Lawson. Persson & of Laconia P. Ball on
Laurent, (Williambrief), PA.,Haughey, Philpotthe and & of Laconia

Philpot, orally),Jr. for the defendant.

BASSETT, Smith,plaintiff, Jeffrey appealsJ. The an order of the Circuit
J.) defendant,(.Ashley, granting judgmentCourt to the Milko Pesa d/b/a

Milko,Auto on small claim actionplaintiff’s seeking damagesthe and other
grounds validly acceptancerelief on the that he revoked of the used motor

that, vehicle,by sellingvehicle the defendant sold him and him the the
(2009).defendant violated 358-F. ch.chapterRSA See RSA 358-F We

affirm.
2014,FebruaryThe relevant facts follow. In the aplaintiff purchased

it,purchasing2004 Subaru from the defendant is as seen.” Before he“as
signed receiptinitialed four documents. The first document is a fromand/or

■the defendant’s car thatdealership stating plaintiff purchasedthe the
seen,” containingmotor vehicle “as is as and statements in which the

defendant, vehicle,as the seller of the motor disclaimed “ALL WARRAN-
TIES, EITHER OR IMPLIED.”EXPRESS

The second document is a notice stating:

ARE A THAT MAYYOU ABOUT TO PURCHASE VEHICLE
ANOT PASS NEW HAMPSHIRE VEHICLE INSPECTION.

THAT‘AUTO MILKO’ YOU THIS VEHICLE ISINFORMS
]IN[BEING SOLD
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AND THAT THE“AS-IS” CONDITION DEALERSHIP IS
FOR ANY MECHANICALNOT RESPONSIBLE PROB-

LEMS OR ANY OTHER TO THE VE-MALFUNCTIONS
TAKENHICLE AFTER YOU HAVE DELIVERY.

BE THAT ARE PREPARED TOPLEASE SURE YOU PUR-
VEHICLE AND THECHASE THIS AGREE TO ABOVE

CONDITION BEFORE SIGNING.

document,The third a form from the New Division of MotorHampshire
(DMV)Vehicles titled “NOTICE OF OFSALE UNSAFE MOTOR

VEHICLE,” states, in “If are thepertinent part: you considering purchase
of a used motor vehicle which not amay pass Hampshire safetyNew

358-F,have ainspection, you right requestunder RSA to that the dealer
the vehicle to andinspect prior sale list the defects which must be corrected

before an sticker willinspection be issued.” The DMV form contains the
passnotice: “The motor vehicle hereinfollowing described will not a

Hampshire inspection operation.”New and is unsafe for The form also
contains a chart of deficiencies.possible The defendant wrote “unknown”

form,across the fields in the chart. By signing plaintiffthe the “acknowl-
edge[d] that read the above statement of[he had] and been advised[had]

rights relative to the sale of unsafe motor vehicles.” also acknowl-[his] He
passedged Hampshire inspection,that the motor vehicle “will not a New

waysoperation,is unsafe for and cannot be driven on the of this state.”
plaintiff safetyThe initialed his choice that a not conducted.inspection be

document, GUIDE,”A fourth titled “BUYERS stated:
—AS IS NO WARRANTY

YOU PAYALL FOR ANY REPAIRS. The dealerWILL COSTS
any anyassumes no for of oralresponsibility repairs regardless

statements about the vehicle.

vehicle, bythe had it apurchasing plaintiff inspectedAfter motor the
Thereafter,dealership, inspection. partiesSubaru and the vehicle failed the

by independentthat the vehicle would be an mechanic.agreed inspected
According plaintiff,to the the mechanic corroborated theindependent

beyondof the that the vehicle wasopinion dealership repair.Subaru
defendant, opinedto the the mechanic that theAccording independent

required only replacement missing part. plaintiffvehicle the of a The
defendant,against seekinga small claim action thesubsequently brought

ofdamages and rescission the sale.
defendant,a the trial court ruled in favor of theFollowing hearing,

thatstating plaintiff proofthat the had “failed to sustain his burden of
him fact thatdamage, particularly given plaintiffdefendant thecause[d]

disclaimers.” This followed.signed appeal
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argues presentedthe that he sufficient evidenceappeal, plaintiffOn
motor toacceptance pursuantthat he revoked his of the vehicle RSA

(2011) 358-F:2,that the violated :3.382-A:2-608 and defendant RSA We
law,claims a ofsufficiency upholdreview of the evidence as matter and the

inthey lacking evidentiaryof the trial court unless arefindings rulingsand
Achille, 706,or tainted error of law. Achille v. 167 N.H. 715support by

(2015). review, toperforming weightWhen this we accord considerable the
judgments credibility weighttrial court’s on the of witnesses and the to be

omitted).testimony.” (quotationId. at 715-16 view the evidence ingiven We
here,prevailing party,the most favorable to the the defendant. See id.light
(Me. 2005)716; 355,at re thatCyr, (explainingsee also In 873 A.2d 360-61

in a toappellate “inquiry challenge sufficiencythe court’s the of the
in ‘by anyevidence a civil matter is whether reasonable view of the

evidence, therefrom, inincluding lightinferences to be drawn taken the
”).favorable to the the can be sustained’prevailing party, [judgment]most

on that inResolving appeal requires engage statutorythe issues we
law,is a ofinterpretation. “Statutory interpretation question which we

(2014).Ctr., 790,Appealreview de novo.” Local 165 N.H. 804 “InGov’tof
of finalstatutory interpretation,matters we are the arbiter of the intent of

legislaturethe as in the words of the statute considered as aexpressed
itself, and,first look iflanguagewhole.” Id. ‘We to the of the statute

possible, language according ordinaryconstrue that to its andplain
meaning.” Id.

begin plaintiffs argument acceptanceWe with the that he revoked of the
motor vehicle to 382-A:2-608. is ofpursuant partRSA RSA 382-A:2-608 the

inprovides, pertinentUniform Commercial Code. It part:

(1) The revoke his of abuyer may acceptance lot or commercial
non-conformity substantiallyunit whose its value to him ifimpairs

acceptedhe has it
(a) on the reasonable that itsassumption non-conformity would

cured;seasonablybe cured and it has not been or
(b) discovery non-conformitywithout of such if his acceptance

reasonably by difficultywas induced either the of beforediscovery
acceptance byor the seller’s assurances.-

382-A:2-608(1). ‘conforming’RSA “Goods ... are or conform to the contract
theywhen are in accordance with the under the contract.”obligations RSA

382-A:2-106(2) (2011).

plaintiffs upon misplacedThe reliance RSA 382-A:2-608 is because
here the motor vehicle to the contract.parties’ partiesTheconformed
specifically passcontracted for a used motor vehicle that “will not a New
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Hampshire inspection, is unsafe for operation, and cannot be driven on the
omitted.) Thus,ways (Boldingthis state.” when the motor vehicle failedof

inspection, it conformed to the contractparties’ because its condition was
382-A:2-106(2)“in contract,”accordance with the obligations under the RSA

(2011),and its failure to pass inspection plaintiffdid not entitle the to revoke
his of the motoracceptance vehicle.

Secord,Although plaintiff arguesthe that this case is similar to v.Woods
(1982), Woods,122N.H. 323 he is mistaken. The inplaintiff plaintifflike the

here, apurchased Woods,motor vehicle in “as is” 122condition. N.H. at 324
omitted). However,(quotation Woods,the inseller unlike the defendant

here, represented that the motor in goodvehicle “was condition ranand
omitted).Id.properly.” (quotation Because the seller’s representation that

the motor vehicle ran properly “was fundamental to the consideration on
which the sale predicated,”was we with the thatagreed plaintiffmaster the

omitted).was entitled to revoke his of it.acceptance (quotationId. In
Woods,to incontrast the seller there is no evidence that the defendant in

this case represented well; rather,that the motor vehicle ran the record in
this case thatestablishes the defendant specifically plaintiff,notified the in
writing, that it would not pass a New motorHampshire inspection.vehicle

At argument,oral the plaintiff asserted that the motor vehicle he
purchased was non-conforming beyondbecause it was and that herepair

However,did not contract for such a vehicle. the evidence that the motor
beyondvehicle was wasrepair conflicting, and those conflicts were for the

Sullivan, (2003)trial court 774,to resolve. See Cook v. 149 N.H. 780
(explaining that “we defer to the trial court’s on suchjudgment issues as

inresolving witnesses,conflicts the testimony, measuring credibilitythe of
evidence”).determiningand the toweight givenbe theAlthough plaintiff

testified that the motor vehicle could not be repaired, the defendant
only that,testified not could it repaired,be but after thethat, plaintiff

to revokepurported acceptance,his the defendant offered to therepair
vehicle at no charge.

plaintiffsWe next address the assertion that the defendant violated RSA
358-F:2 and :3. chapter governsRSA 358-F the sale of unsafe used motor
vehicles. RSA 358-F:2 provides:

Inspection. Before toselling any anycustomer used motor
which is operation upon highways pursuantvehicle unsafe for the
266:8, shall, customer,to upon requestRSA the dealer the of the

safetyconduct or have conducted a of such vehicle. Ifinspection
maythe vehicle is found to be unsafe for the dealer selloperation,
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defects,correctingwithout the butthe vehicle to the customer
of aif to the customer at the time saleonly presentsthe dealer

which states:notice

Hampshirewill not a NewpassThis motor vehicle
followingfor Theoperation.and is unsafeinspection

an stickerinspectiondefects must be corrected before
issued.will be

list all defects under this statementinspectionThe dealer shall
inspectionon which the was conducted andspecifyand the date

ainspection. maywho the The dealer makeperson performedthe
charge conducting inspection.for thereasonable

notify rightseach customer of hisrequiresRSA 358-F:3 dealer“[e]ach [to]
sellingbefore an unsafe used motor vehicle to thechapterunder this

acknowledgmentcustomer” and to “obtain a written from the customer
that he has been so notified.”

bythat theseplaintiff argues provisionsThe the defendant violated
an “Ainspection. plaintiffthe sale to without The asserts:allowing proceed

inspectionwould not allow the sale to until an isprudent proceeddealer
....” contends that he an andperformed plaintiff requested inspectionThe

it,providethat the defendant “declined to and sold the vehicle[him]
him thatanyways.” regardlessHe also asserts that the defendant “advised

not,or to registerof whether the mechanic was there would have the[he]
to itbeing inspected.”vehicle first before able have

ofNotwithstanding plaintiff’s regarding importthe assertions the the
evidence, defendant,in tolightwhen viewed the most favorable the the

the trial court’s decision.supportsevidence
reasonablytrial court could have found that the defendant did notThe
an instead informed the that oneinspection, plaintiffrefuse to conduct but

that the mechanic was not at work. Thedaycould not be conducted because
reasonably plaintifftrial could have found that the insisted oncourt also

— words,car without an in other that thebuying anyway, inspectionthe
requiring inspection purchasinghis mind about an beforeplaintiff changed

brief,As notes in his the defendant testified that heplaintiffthe vehicle. the
that he “had two either come back later toplaintiff options:advised the

buy inspection.”or it as is without an The trialinspected,have the vehicle
that chosereasonably plaintiff option.court could have found the the latter
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Moreover, although the plaintiff testified that the defendant told him
there,ifthat “even his mechanic was registerhe would have to the vehicle

first before he could itget inspected,” the defendant testified to the
contrary:

Q plaintiff] you done,asked to an inspection[The have did he not?

A He asked that day, guyme but the again, shopthe was closed.
— this,I my question whyreason I think why he don’t come back

on Monday. Why buy the car right away? Why you don’t come
back on Monday, like,take the car to the and then ifshop you you
like it. I didn’t himpush buyto the car that day. Nobody, that’s a
freedom in this country.

him,Q represented not,You to youdid that in order to have the
inspected,vehicle it first to registeredneeds be in his name?

—A I said to him this. goYou have to

Q Thank you. You’veanswered my question.
—THE He can explainCOURT: the answer. You can

THE WITNESS: I him yousaid to this. When go register the
car, he asked me for days plate.20 AndOkay. then when he asked

him,me for 20 Idays plate, said to legal put daysto be to a 20
car,onplate the the car has to be inspected. Then we don’t need

all this signed paperwork him,as is or Iwhatever. Then said to I
can’t put 20-days youthe forplates because the car is not
inspected. And then he I goingasked me how to do this. I says you
have to andgo register youthe car and then dayshave ten for
inspection you buyand car strictlythe as is.

Although the plaintiff characterizes the testimony differently,defendant’s
was within the trialprovince reject,“[i]t of the court to or inaccept whole

or in part, Cook, 780,whatever evidence was presented,” 149N.H. at toand
aaccept contrary Because,reasonable characterization of the evidence.

when in light defendant,viewed the most favorable to the the evidence
supports the trial court’s determination that he did not violate his

358-F,obligations under chapter upholdRSA we its decision.

Affirmed.

DALIANIS, C.J., HICKS, CONBOY, LYNN, JJ.,and and concurred.


