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uponanee those cases is misplaced. case,Unlike the vehicle in this the
vehicles in uponthe cases which plaintiffthe relies were not sold as vehicles
that were operation.” curiae,“unsafe for According to the amicus “New

isHampshire unique among the states because it allows the sale of unsafe
(2009).vehicles to the public.”See RSA ch. 358-F Ordinarily, a motor“[f]or

‘merchantable’,vehicle to be i.e. fit ordinaryfor the purposes for which such
used,a motor vehicle is it should be able to be on publicused a highway.”

v.Kimpel Auction,Delaware Public CIV.A.-2000-02-224,Auto No. 2001
(Del.WL1555932, 6,2001).at *3 However,Ct. Com. Pl. Mar. such is not the

when, here,ease as a motor vehicle is sold as one that is “unsafe for
operation” and that “cannot be driven on waysthe of this (Boldingstate.”

omitted.)and emphasis

Affirmed.
Hicks, Conboy, Lynn, Bassett, JJ.,and concurred.
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34, the UnitedDalianis, to Court RuleSupremePursuantC.J.
J.)(Howard, to us thecertifiedfor the First CircuitAppealsCourt ofStates

of law:following questions
1) §479:25common law RSAHampshireDoes New and/or

atthe and noteentity mortgageto hold bothforeclosingarequire
so, agencyIf can anforeclosure?nonjudicialtime of athe

holdermortgageholder and thethe noterelationship between
in mortgagethelanguagethat and doesrequirement,meet

for lender and lender’s succes-“nomineenaming mortgageethe
agencyan adequateon its own to showassigns”sors and suffice

relationship?
2) § arequirescommon law RSA 479:25Assuming that the and/or

nonjudicialat the time of aof and noteunity mortgagethe
the noteforeclosure, relationshipthat an betweenagencyand

satisfy require-not such amortgageand the holder doesholder
overcome thement, separateintent to the twoparties’can the

and note at theso, mortgageIf theunity separatingrule? does
as a matter of law?indicate such intentonset of the transaction

below, as follows:Wequestionwe answer the firstFor the reasons stated
common law or RSA 479:25Hampshirewhether Newneed not answer

2015)(2013) (amended to both theforeclosing entitya holdrequires
because annon-judicialof a foreclosureand note at the timemortgage
holder doesmortgagethe noteholder and therelationship betweenagency

themortgage namingin thelanguagesuch andany requirementmeet
assigns”andfor lender and lender’s successorsmortgagee “nominee

agency relationship. Bergeronan Seeadequatesuffices on its own to show
(2015).63,Bank, lightIn of our168 N.H. 68-71Communityv. N.Y.

question.need not address the second Seequestion,to the first weresponse
(2006).211,Sullivan, 212153 N.H.Therrien v.

2007, theAprilfacts. Inprovides followingorder theThe First Circuit’s
in ofa note favorpromissoryexecutedplaintiff, Joseph Castagnaro,

tomortgage Mortgageand aMortgage Corporation (Regency)Regency
(MERS) Regencyas nominee forSystems, Inc.RegistrationElectronic

(the lender) thatassigns. pointand FromRegency’sand successors
in theforward, security property)the interestmortgage (evidencingthe

to the loan on theagreement repay(evidencing underlyingand the note the
routes.traveled differentby mortgage)secured theproperty
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3,2010,On December MERS assigned the tomortgage BAC Home Loan
(BAC).Servicing subsequentlyBAC assigned tomortgagethe the defen-

dant, (Bank).The of New York Mellon BankThe is the currentBank
mortgagee.

The record contains two versions of the note. The first shows an undated
indorsement from Regency to American Mortgage (American),Residential
and secondthe includes an assignmentundated Regency American,from to
an undated indorsement from American to Countrywide FSB,Bank an
undated assignment from Countrywide Bank FSB to Countrywide Home
Loans, and an undated inindorsement blank.

After the plaintiff failed to make certain mortgage payments, the Bank
sought to Daysforeclose. sale,before the scheduled foreclosure plaintiffthe
obtained an ex parte injunction in superior court. The Bank removed the
case to federal court on jurisdictiondiversity grounds.

in court,Once federal plaintiffthe amended his complaint, and the Bank
to it.moved dismiss The federal district court granted motion,the Bank’s

thatconcluding parties’the intent to separate the mortgage and note at the
of theoutset transaction trumped any common law rule requiring unity.

The federal district court thatruled because the Bank was the mortgagee,
it proceedcould with the 479:25,foreclosure under RSA which authorizes
a to“mortgagee” conduct non-judicial when,a case,foreclosure as in this
the mortgage contains a clause it.allowing plaintiffThe appealed to the
First Circuit and requested that the First Circuit certify questions of law
to this court pursuant Supremeto Court Rule 34.

partiesThe dispute ourwhether decision in Bergeron answers the first
certified question. case,Like inplaintiffthe this plaintiffthe in Bergeron
executed both a note and a mortgage on the day. Bergeron,same 168 N.H.

here,at 64. Like the note Bergeronthe note was inexecuted favor of a
lender; in Bergeron, the lender was Associates,Drew Mortgage Inc.
(DMA). here,Id. Like the note Bergeronthe note had been atransferred

of times as bynumber an allongeindicated with a number of indorsements.
Id. at 65. The holder of Bergeronthe atnote the commencement of the
foreclosure isproceedings not identified. Id.

inmortgageThe Bergeron is also similar to the inmortgage this case. In
cases,both MERS,the mortgage givenwas to as nominee for the lender

and And,its successors and cases,Id. at 64. inassigns. the mortgageboth
was ultimately assigned that,to a bank upon the homeowner’s default on
the mortgage, initiated foreclosure proceedings. Id. at 65. The inbank
Bergeron (NYCB).was New York Community Bank atId. 64.

One issue in Bergeron was whether authorityNYCB had the to
See,foreclose even if it did not hold the note. at 66.id. We held that “an
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proceedingsinstitute foreclosuremay properlyof the noteholderagent
thatfindingthe trial court’supheldalsoId. at 68-69.Weunder RSA 479:25.”
thesolely uponbasednoteholderof the unidentifiedagentNYCB was the

alonemortgagethat theexplainedat 69.mortgage.the Id. Welanguage of
relationshipan betweenagencythat there wasconclusively established

at thethat held the Noteof DMA“any assigneeand downstreamNYCB
Id.of foreclosure.”commencement

identicalmortgagein isBergeronwe relied theupon whichlanguageThe
that “MERS ismortgagesin Both statethis case.mortgageto that of the
for Lender andsolely as a nomineeactingthat iscorporationa separate

alsomortgagesat 64-65. BothId.assigns.”successors andLender’s
for the lender and its successorsas nominee(solelyMERSexpressly grant

mortgagedand sell thethe to forecloserightof sale andassigns) powerand
language “plainlythat thisexplainedIn weBergeron,Id. at 65.property.

behalf, thusway,albeit in a limitedthe Lender’sMERS to act onauthorizes
Id. at 70.relationship.”an agencythe existence ofevidencing

unity of note andthe issue of whetherpresentedAlthough Bergeron
foreclosure, unnecessaryitwe foundnon-judicialin arequiredismortgage
(1) mayof the noteholderagentthat: anthat and heldquestionto decide

(2) mortgagein thelanguageandproceedings;initiate foreclosureproperly
Lender and Lender’s successorsas “nominee fornaming mortgageethe

relationship. Id.requisite agencytheconclusivelyestablishesassigns”and
eitherquestion asks whetherSimilarly, although the first certifiedat 68-71.

to hold bothforeclosing entityarequireslaw or 479:25our common RSA
foreclosure, findnon-judicialof a weand the note at the timemortgagethe

inholding Bergeron.in of ourquestion lightthisunnecessaryit to answer
answer to the first certifiedin is Ourholding Bergeron dispositive.Our

question.second certifiedfor us to answer theobviates the needquestion
that,result, because hethe contendsplaintiffIn for a differentarguing

and, therefore, themortgageof thevalidity assignmentthe of thequestions
Bank, Bank in thisand the thethe noteholderrelationship betweenagency

id. at 71case, in is not entitled to foreclose. SeeBergeron,unlike NYCB
if the agencycould foreclosewhether the defendant(declining to “address

the Thechallenged by plaintiff”).irregular legitimatelywas orrelationship
us, toonlyhowever. Our role iscase are not beforeplaintiff’smerits of the

byto us the First Circuit.of law transferredquestionsto therespond

Remanded.

Bassett, JJ.,Conboy, Lynn,Hicks, and concurred.


