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Rather,interpretsevidence as the defendant it. it was reasonable for the
found, in upontrial court to have each of the instances which the defendant

relies, misimpressionthat the State did not create the that the victim was
repelled by bondage-related Accordingly, upholdactivities. we the trial

open challengedcourt’s determination that the State did not the door to the
All in appeal,evidence. issues that the defendant raised his notice of but did

(2003).brief, Blackmer, 47,not are deemed waived. See State v. 149N.H. 49

Affirmed.

Hicks, Conboy, Lynn, Bassett, JJ.,and concurred.
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2013, injuredInThe relevant facts follow. November Streeter her left
16, employer,shoulder at work. On December she notified her the
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Medical, P.A.,respondent, injury respondentGarrison of her and the filed
Report Injury day.a First of with its insurance carrier the next On

19, diagnosedDecember Streeter was with tendonitis and referred for
2014,Inphysical therapy. February she had an MRI which showed “mild

degenerative changes and mild tendinosis of the left shoulder.” She
injection in subsequentlyreceived a steroid March and was unable to work

weeks, during respondent’s paidfor two which time the insurance carrier
indemnity benefits.

3,April respondentOn the submitted a “Memo of Denial of Workers’
Benefits,”Compensation denying “ongoing disability and medical at this

omitted.)[causally] employment.” (Boldingtime as not related to The
inrespondent explained “[diagnosisits denial memorandum that the and

findings injury,on are not consistent with the mechanism of[the MRI]
infindings degenerative Mayindicate and other issues shoulder.” On[the]

20, insurgery repairStreeter underwent to a lesion her shoulder. There-
after, 25, job.Augustshe was unable to work until when she returned to her

requested hearing Hampshire DepartmentStreeter a with the New of
(department), following hearingLabor which the officer found that

proof injuryStreeter had sustained her burden of to demonstrate that her
281-A:2,XI, XIII,causally workplacewas related to her activities. See RSA

(2010). hearing:48 The officer also found that her condition “worsened over
ininjury surgery Aprilthe five to six months between the date of and her

worsening “ultimately2014” and that her condition led to the need for that
surgery.” Accordingly, “paymentStreeter was awarded of her medical

case, to,including,treatment associated with this but not limited her
surgery physical therapy indemnityand treatment... benefits at the[and]

20,2014 24,2014.”temporary disability May through Augusttotal rate from
hearing attorney approvalThe officer instructed Streeter’s to “submit for

incharged professional legalall fees for services rendered connection with
pursuantthis claim to RSA 281-A:44.”

award,attorney indemnityStreeter’s was awarded 20% of the retroactive
207.01(a)(1).Rules,pursuant Hampshireto New Administrative Lab Under

rule, attorney prevails compensa-that an for a claimant who at a workers’
inhearing hearing disputetion before a officerwhen the issue relates to the

relationship injury employmentcausal of the to is entitled “to 20% of the
indemnity payableretroactive benefits out of the benefit received from the

207.01(a)(1).RULES,claimant.” N.H. ADMIN. Lab
Thereafter, attorney requested pursuanther additional fees to New

207.01(a)(4).Rules, rule,Hampshire Administrative Lab Under that when
in indispute compensation hearingthe issue a workers’ “relates to medical

period disability subsequent beingbills and a of to the case found
compensable,” attorney prevails hearingthe for a claimant who before a
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payableofficer is entitled to “20% of the retroactive benefits out of the
“[fjees paid bybenefits received from the claimant” and and cost the carrier

Rules,disputingas a result of the medical bill issue.” N.H. Admin. Lab
207.01(a)(4). hearing request, findingThe officer denied the that Streeter’s

and, thus,attorney onlywas entitled to 20% of the retroactive award her
“request legalfor fees relative to the award of medical benefits [was]
inappropriate under these circumstances.”

appealed hearingStreeter to the board and a de novo was held. The
rejected position attorneyboard Streeter’s that her was entitled to 20% of

207.01(a)(4).pursuantfees and costs to Rule The board determined that
207.01(a)(4)“applies onlyRule when the issue relates to medical bills and

”disability ‘subsequent being compensable’to the case and thatfound
indemnityfirst time that Ms. Streeter’s bills and benefits were“[t]he found

compensable Hearingswas when the Officer found them to be so.” The
207.01(a)(4) in“punitiveboard reasoned that Rule can be construed as

ifpays wrongly paymentsnature. The carrier ‘extra’ it denies after the
Department paymentshas found that should be made. It is to deter

taking Department’s findings lightly tormentingcarriers from the and
Thus, in dispute hearingclaimants.” because the issue before the officer

relationship injury employment,was the causal of Streeter’s to her the
attorney only pursuantboard concluded that her was entitled to fees to

207.01(a)(1). unsuccessfully soughtRule Streeter reconsideration of the
appealboard’s decision. This followed.

21appeal, argues “by paying voluntarilyOn Streeter that benefits after
claim,”days respondent’safter notification of the the insurance carrier

pursuant Hampshiremade a “de facto” determination to New Administra-
Rules, injury compensable. (Boldingtive Lab 506.02 that her was and

omitted.) Thus, asserts,capitalization “prevailedshe because she after the
injury compensable,”carrier itself determined that the work related was

207.01(a)(4). respondentshe is entitled to fees under Rule The counters
that neither it nor its insurance carrier made a “de facto determination that

injury compensable only paidthe was because the claimant was two weeks
omitted.)indemnity (Bolding, underlining, capitalizationof benefits.” and

Therefore, relationship injury“the issue of causal of to[the] [the] [the]
employer properly hearingneeded to be addressed and was before the

pursuant request.” (Bolding, underlining,officer to own and[Streeter’s]
omitted.)capitalization

law, unless,We will not disturb the board’s decision absent an error of or
evidence, unjustby preponderancea clear of the we find it to be or

177, (2016);Appeal Phillips,unreasonable. 169N.H. 180 see RSA 541:13of
(2007). findings deferentiallyWe review the factual of the board and review

statutory interpretation appealing party,its de novo. Id. As the Streeter



500

demonstratingbears the burden of that the board’s decision was erroneous.
(2001).Rose, 219,AppealSee 146 N.H. 220of

inResolving appeal requires engage statutorythe issues on that we
law,“Statutory interpretation questionconstruction. is a of which we

(2014).Malisos, 726,review de novo." Petition 166 N.H. 729 Whenof
statute,construing a are the final arbiter of the intent of the“[w]e

inlegislature expressedas the words of the statute considered as a whole.”
(2011).Wilson, 659,Appeal language161N.H. 662 “Wefirst examine theof

plain ordinary meaningsof the statute and ascribe the and to the words
inapply principles interpretingused.” Id. We the same of construction

(2010).604,Appeal Pittsfield,administrative rules. Town 160N.H. 606of of
ingovern partiesPursuant to administrative rules that “how the workers’

compensation process substantially comply duty computewith the to and
ifpay compensation,” employeran or carrier determines that a case is not

compensable, completeit must and file a “Memo of Denial of Workers
Compensation department copyBenefits” with the “and send a to the

21 days subsequent periodclaimant within of notification of a claim or of
506.02(o)(1)Rules, 501.01,disability.” (quotationN.H. Admin. Lab omit­

ted). “If 21disability paid daysbenefits have been within the first of the
receipt disability, employer,of notice of and the carrier . .. determines[or]

made,payment they may weekly paymentsthat should not have been cease
RULES,compensation.” 506.02(p);of N.H. ADMIN. Lab see N.H. ADMIN.

(“IfRules, 21506.02(q) disability paid daysLab benefits have been after
following receipt disabilitythe carrier’s of the notice of the carrier shall

benefits.”).request permission department prior terminatingof the to

above, inAs set forth Streeter was unable to work for two weeks
2014, during respondent’s paidMarch which time the insurance carrier

thereafter,indemnity respondent, injurybenefits. The determined that the
compensable Compensa­was not and filed a “Memo of Denial of Workers’

Benefits,” denying any liability grounds injurytion further on that the was
causally employment.not related to Streeter’s

correctlyThe board found that “the first time that Ms. Streeter’s bills
indemnity compensable Hearingsand benefits were was when thefound

(2010)(“No payment anyOfficer found them to be so.”See RSA 281-A:41 of
inchapter anyway prejudice rightsbenefits made under this shall the of an

inemployer any dispute regarding questionthe of whether or not an
service.”);ininjury... employee’sarose out of and the course of an see also

504.02(e)(theRules, filing employer’s reportN.H. ADMIN. Lab of the first
ininjury way prejudice employer’s rightof “shall no the to contest the

date”). rejectcompensability Accordingly,of the claim at a later we
respondentStreeter’s contention that the made a “de facto” determination



501

fact,Ininjury compensable. hearingthat her was the issue before the
linkofficer was whether Streeter had established the causal between the

injury employment.and her
argues supports positionStreeter that our case law her that the

respondent compensable,determined “de facto” that her claim was result-
ining hearing paymentthe officer’s determination that she was entitled to

indemnity being “subsequentof her medical treatment and benefits made
RULES,being compensable.”to the case found N.H. ADMIN. Lab

207.01(a)(4). law, departmentShe asserts that under our case “the need not
ifinjury compensable attorney’s appropriatefind that an is for fees to be

However,employerthe carrier or de facto has made that determination.”
Elliott,by distinguishable. Appealthe cases cited Streeter are See 140of

(1996)607, 608-09, (determiningN.H. 610 that insurance carrier’s volun-
tary disability payments approximately yearscontinuation of for seven

injuredagreementconstituted an between the insurance carrier and the
party having legal bythe same effect as an award made the labor

purpose hearing); Noyescommissioner for the of a review Coulombe v. Tire
(1984) (decided law)Co., 765, prior (noting125 N.H. 766-67 under that

paid indemnity employeewhere insurance carrier benefits to the for
approximately years, despitethree the fact that “no actual award was made

...,by agreementthe labor commissioner an between an insurance carrier
injured party payable legaland an that benefits are has the same effect as

purposes applying applicablean award” for of the statute of limitations to
(1956)(decidedawards); 209,modifying Company,Prassas v. 100N.H. 210

law)prior (explaining agreement byunder that a final settlement executed
employee approved bythe and the insurance carrier and the labor

legal bycommissioner has the same effect as an award made the commis-
sioner).

that,We hold because the initial determination of whether Streeter’s
injury causally employment by hearingwas related to her was made the
officer, attorney onlyStreeter’s was entitled to “20% of the retroactive
indemnity payablebenefits out of the benefit received.” N.H. Admin.

207.01(a)(1).Rules, Lab

Affirmed.

Hicks, Conboy, Bassett, JJ.,and concurred.


