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(ElizabethFoster,Joseph attorney general Lahey,A A. assistant
attorney general, orally), petitioner.on the brief and for the

PLLC,Fitzgerald-Boyd (Jacqueline Fitzgerald-BoydLaw of Plaistow C.
orally), respondent.on the brief and for the

Lynn, child,respondent, appealsJ. The the mother of a minor the order
J.)(Weaver, terminating parental rightsof the Circuit Court her over the

(2014 2015).Supp. appeal, argueschild. See RSA ch. 170-C & On the mother
(1)by: granting petition brought bythat the trial court erred the the

Children,petitioner, Hampshirethe New Division of Youth and Families
(DCYF), parental rights appealto terminate her while the direct of her

(2)underlying pending; findingcriminal conviction was and that termina-
inparental rightstion of her was the best interest of the child. We reverse

and remand.

I

17, 2013,SeptemberThe relevant facts follow.The child was born on to
(the father). Aboyfriend,the mother and her the child’s natural father

prohibited having any unsupervisedcourt order the father from contact
with the child and the mother’s two other children.

21, report broughtOn October DCYF received a that the mother had the
eyes.”child to a doctor with concerns about “red The doctor determined

conjunctivalsuffering hemorrhages,that the child was from bilateral and
reported expressed mightthat the mother had concern that the father be

injurieshurting reported appearedthe child. The doctor that the to be
insuspicious emergencynature and referred the child to the room for

22,further examination. On October DCYF was informed that a skeletal
survey multiple varying agesof the child had indicated fractures of that

brought partewere consistent with non-accidental trauma. DCYF an ex
petition seeking parents’ groundsremoval of the child from the care on that

injuriesin dangerthe child “is imminent based on the that she has
sustained, inabilitythe of and to follow the[the father] [the mother]

injuriesexisting court orders and the fact that the were consistent with
petition granted, placednon-accidental trauma.” The was and the child was

in a foster home.
24, injuries,petitions, uponOn October DCYF filed based the child’s

father,alleging neglect by neglect byabuse and of the child the and the
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XIX(b) 2015).169-C:3, II(b), (d), 11,(Supp.mother. See RSA On December
neglect petitions allegeDCYF amended the abuse and to an incident

ininvolving baby wrapped up againstthe child which the father “had the his
body grabbed legs pulledand the child’s and and he twisted[the mother]

child,pull baby away.”Accordingto the to the doctor who examined the it
injuriespossiblewas that some of the child’s that she had identified on

22 description tuggingOctober “could be consistent with the of the that
parents.”occurred between the

11, chargedAlso on December the father and mother were arrested and
degree uponwith second assault of the child based the October incident.

granted subsequently pleaded guiltyThe mother was bail. The father to
eight degree eight-to-sixteen-yearcounts of second assault and received an
sentence.

18,Following hearinga on December the trial court found that the father
inneglected policehad abused and the child that he “admitted to the and

intugthat he had a of war with the infant which resulted at least[DCYF]
many Additionally, opportunitysome of her fractures. had the to cause[he]

injuries inby having unsupervisedfurther time with violation of[the child]
neglectedthis court’s order.” The court found that the mother had the child

because she

posedcontinued to minimize the risk that to her[the father]
occasions,children. On several she allowed to care for[the father]

order,inunsupervised violation of this Court’s which[the child]
placed Additionally,the child at risk of serious harm. [the mother]

in inengaged by tugging legsreckless conduct on an[the child’s]
father];get away veryeffort to the from their[child] [the [actions]

inlikely resulting serious harm to [the child].

legal custodyThe court awarded of the child to DCYF because the mother
child],recognize potential by“does not the risk to as demonstrated[the

repeated havingviolations of court orders related to contact[the father]
coupledwith the kids. minimization of the risk to[The mother’s] [the child]

inappropriate handling placewith her of the child at continued[the child]
inrisk of harm her care.”

12,2014, modify outstanding dispositionalOn June DCYF moved to the
(1) (2)mother;“reunifyorders to: the child with” the “remove the child

legal custody legal supervision”;from DCYF’s and instead vest DCYF with
(8) in“modify permanency planand the from ‘reunification’to ‘maintain the

” In support, significanthome.’ DCYF stated that the mother had “made
children,”inprogress attending managingto and the needs of her had

inactively engage successfully completed“continued to services and ha[d]
plan goals,” frequent parentingcase and had “increased and liberal time
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child], unsupervised parenting encompassingwith even extended time[the
weeks,majority abilitythe of each of several and demonstrated herha[d]

safely parent grantedto her.” The trial court the motion.
10, motion,12July parteOn DCYF moved ex to withdraw its June

which, turn,instating charged shopliftingthat the mother had been with
bail,had caused the State to move to revoke her and that factors“[t]hese

mother,insignificant therebyhave caused a increase stress” for the
addition,In“adversely impact[ing] ability consistently parent.”her to as a
children,being conveyedresult of the mother’s increased stress to her her

volatile,“increasingly acting aggressively, mostlyson had become out
child],” and, behavior,toward because of the son’s DCYF was “not[the

insatisfied that can be safe the care of her mother.” The trial[the child]
motion, ingranted placedcourt the and the child was a foster home.

7, againOn October the child was reunified with her mother until
30, 2015,January by jurywhen the mother was convicted a of second

degree upon “tugassault based the October 2013 of war” incident and
(2016). time, inplacedincarcerated. See RSA 631:2 At that the child was the

6,grandparents. hearing Februarycare of her maternal At a review on the
providedtrial court found that DCYF “has services to [the mother]

throughout safely reunify daughter.this case which enabled her to with her
The current removal is outside of the Division’scontrol and not related to
any safetycurrent child concern other the mother’s incarceration.”th[a]n

“in compliance”The court also found that the mother was substantial with
inplan parenting engagedthe case wherein she had “attended classes and

treatment,”mental health and the court recommended that she continue
legal supervisionwith those services. The court ordered that DCYF have of

child, physical custodythe and that remain with the child’s maternal
grandparents.

subsequently degreeThe mother was sentenced on the second assault
years, years suspended goodconviction to serve 10 to 20 with three for

sought permanency allowing placebehavior. DCYF thereafter a order it to
in goal adoption. hearingthe child foster care with the of After a review on

14,2015, DCYF,April legal custodythe trial court awarded of the child to
placement grandparents.with to continue with the child’s maternal The

“[although hopedcourt noted that the mother and DCYF had that a short
prison imposed,sentence would be . . . a result of the incarceration of[a]s

father,both the mother and the the reunification of the child with her
inparents is doubt.”

19,May permanency hearing.On the trial court held a See RSA
(2014). passed169-C:24-b The court found that twelve or more months had

2013,infinding neglectsince the of abuse and December and that the child
in placementhad been out-of-home for a minimum of twelve months since
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1(a)(2014).21,2013. 169-C:24-a,October See RSA The trial court also found
permanency planthat DCYF had made “reasonable efforts to finalize the of

Althoughreunification” between the child and her mother. the mother was
“in compliance” outstanding dispositionalfound to be substantial with the

classes,in in“participated parenting engagedorders because she had and
treatment,” “activelymental health and had worked with DCYF and

injured,”in beingservices order to correct conditions that led to [the child]
leadingthe court concluded that the conditions to the child’s removal had

preventsnot been corrected because “her current incarceration her from
reunifying with within a reasonable time frame.”[the child]

that, ifThe trial court found that the mother could not demonstrate
home, adjudi-inendangeredreturned the child would not be the manner

neglect petitioncated on the initial because:

degree chargeswas convicted on second assault[The mother]
against currently serving twenty yearShe is a ten to[the child].
prison years suspendedsentence with three from the minimum

Through completesentence. her criminal case she is ordered to
parenting anger management program duringclasses and ... an

receivingher incarceration. She is also mental health treatment.
However, sentence,lengthdue to the of her will not[the mother]

permanencybe able to demonstrate within the recommended
successfully parentingtime frame that she has addressed and

issues, including anger managementmental health so that [the
adjudicatedinendangeredwould not be the manner on thechild]

original petition.

(TPR)parental rightsThe court ordered DCYF to file a termination of
petition against days.the mother within 30 It also ordered that “DCYF is

longer required provideno to reasonable efforts to facilitate reunification
mother, explore adoptivebetween” the child and the and that DCYF home

DCYF,placements. Legal custody was awarded to and the court ordered
in grandparents’that the child remain her maternal care.

10,July petitioned parentalOn DCYF for termination of the mother’s
170-C:5,rights pursuant groundsto RSA on the that she was incarcerated

found, 169-C,felony pursuant chapterfor a and had been to RSA to have
child, 170-C:5,VI,neglectedabused and her see RSA and that she was

infelony injuryconvicted of a assault under RSA 631:2which resulted to
VII(d).child, 170-C:5, In support, petition allegedthe see RSA the that

length deprivenature of the conviction and the of incarceration will“[t]he
inproper parental impermanentof care and leave her an[the child]

longer period prudent.”environment for a of time than would be
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hearing petition initiallyPrior to the final on the termination scheduled
15, hearing groundsfor December DCYF filed a motion to continue the on

NHappealed Supremethat the mother “has her criminal convictions to the
“[although prepared proceedCourt” and that the State is to to termina-

tion, days may provide finality process.”a continuance of 60 to the criminal
child,proceeding permanency planDCYF noted that it was with the for the

family prepared adoptthat the child had visited with a foster that was to
inadoption, processher should she be freed for and that because it was the

home,transitioning grandparents’of the child from her care to the foster
adversely impactbrief continuance will not“[a] [the child].”

9,hearing petition FebruaryThe trial court held the final on the TPR on
2016, granted petition.and found that DCYF had met its burden and the

question statutory groundsThe court found that “there is no but that the
beyondhave been established a reasonable doubt.” The court concluded

felony againstthat because the mother had been convicted of a assault the
injuries child,in requirementschild that had resulted serious to the the of

VII(d)170-C:5, rejectedRSA had been met. The court the mother’s
argument appeal,that the conviction was not final because it was on

inreasoning legalthat hold otherwise would leave the child limbo“[t]o
way through appellate process.while her mother makes her the That

therefore, inprocess years,can take and the Court finds the conviction this
subjectstatutory though appellatecase meets the test even it is still to

review.” The court also found that DCYF had met its burden under RSA
170-C:5, beyondVI “as the evidence established a reasonable doubt that

mother], years,as a result of her current incarceration for 7 to 20 is[the
perform parental responsibilitiesunable to her to and she has[the child]

neglectedbeen found to have The court reasoned that the[the child].”
iflong enough period rightsmother’s “incarceration is of a that her are not

terminated, deprived proper parentalwill be of care and[the child]
inprotection impermanentand left an unstable and situation.”

8, 2016, reversing remandingOn March we issued an order and the
by excludingmother’s conviction.We concluded that the trial court erred
onlyevidence that the child’s father had threatened the mother’s witness

prior Advocacyto the witness’s first interview at the Child Center. We also
prejudiced byconcluded that the mother was the exclusion of that evidence

witness,precluded rehabilitating only“because it her from her who was
” inonly ‘tug-of-war’also the witness to the incident that resulted the

charge. explained,assault As we

A police officer testified to various accounts of the[the mother’s]
“tug-of-war.” sayingHe described as that the father[the mother]

holding grabbed legswas and she and[the child] [the child’s]
“yanked” everythingthem for about five minutes “with she had.”
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However, testimony gavethe witness’s a different character to
inparticipation “tug-of-war.”the The witness[the mother’s]

get awaytestified that tried to from the[the mother] [the child]
father, angry,who was to comfort and that the father[the child]

yank away“started to from” Further-[the child] [the mother].
more, in caringthe witness described actions for[the mother’s]

and the father’s mistreatment of on other[the child] [the child]
testimony argumentoccasions. This was critical to the defense’s

regarding the father’s mistreatment of [the child].
regardingThe State’s cross-examination of the witness her

prior impressioninconsistent statements created the that the
testimonywitness had fabricated her to benefit [the mother].

Explaining havingthese statements as been the result of a threat
could have rehabilitated the witness.

(Brackets omitted.)
decision,Following requestedour the mother that the trial court

granting petition.reconsider its order the TPR The trial court noted that
previously possibility appeal,it had considered the of a reversal on but

incarceration,concluded that the mother’s “continued which is not over
trial,given places daughterthat the case has been remanded for a new her

in impermanent longer periodan unstable and environment for a than
case,prudent, given history leavingwould be the of this without[the child]

incarceration,proper parental care.” Giventhe fact of the mother’s “and the
prior finding neglect,”conviction and of the trial court denied the motion.

appealThis followed.

II

inappeal, argues terminatingOn the mother that the trial court erred
parental rights knowingher “without the outcome of the criminal conviction

appeal finding statutory ground beyondand that the had been met a
omitted.)(Bolding underliningreasonable doubt.” and She asserts that

statutory petitionbecause the basis for the TPR was that she was convicted
assault,felonyof and incarcerated for a and because the effect of our

in‘guilty’finding[,]reversal of her conviction “vacates the she is now the
place prior facing chargessame as she was to the conviction. She is but she

” Thus, natural,argues terminatingis not ‘convicted.’ she that “a essential
parental right” parentand inherent of a whose convictionhas been vacated

unjustpetition,when that conviction was the basis of the “is and denies
liberty arguesher fundamental interest.” She also that the trial court[her]

in indetermining terminating parental rightserred that her was the best
interest of the child.
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upon plain language, policy,DCYF counters that based “the and[ ]
:5, VII(d),” could,legislative history of RSA 170-C­ VI and the trial court as

law, parental rightsa matter of terminate the mother’s while the direct
appeal pending. arguesof her criminal conviction was DCYF that these
statutory provisions “require only prove parentthat the State that the at

felony hearing,issue has been convicted of a at the time of the termination
parent appellatenot that the has been convicted and that all relevant

otherwise,periods expired.” argues,have To conclude DCYF “would
limbo,in inrequire legal languishingchildren ... to remain the foster

system years parentsfor while their exhaust all direct and collateral
convictions,”appeals related to their a result that would be “at direct odds”

170-C,purposes chapterwith the of RSA “which are to make foster care
temporary provide timely, permanent placementsand for children.” DCYF

inproperlyalso asserts that the trial court ruled that termination was the
child’sbest interest. Because we conclude that it was error to terminate the

parental rights appealmother’s before the resolution of the direct of her
conviction, inwe need not address whether the termination was the best
interest of the child.

Ill

may parental rights,Before a court order the termination of the
petitioning party prove statutory ground beyondmust a for termination a

(2014).C.M., 764, statutoryreasonable doubt. In re 166 N.H. 773 Once a
established,ground is the court must then consider whether termination is

in rulingthe child’s best interest. Id. The trial court’s should not be
unsupported by plainlydisturbed unless it is the evidence or erroneous as

(2009).G., 146,Zacharya matter of law. In re 159 N.H. 153
In statutory interpretation,matters of we are the final arbiter of the

inlegislature expressedintent of the as the words of the statute considered
omitted).C.M., (quotationas a whole. In re 166N.H. at 774 We first look to

itself, and, iflanguage possible, languagethe of the statute construe that
omitted).according plain ordinary meaning. (quotationto its and Id. We

interpret legislative intent from the statute as written and will not consider
legislature might language legislaturewhat the have said or add that the

omitted).(quotation partsdid not see fit to include. Id. We construe all of
together purposea statute to effectuate its overall and avoid an absurd or

omitted).unjust (quotation employresult. Id. We a de novo standard of
review. Id.

IV

169-C, Act,provisions chapterThe of RSA the Child Protection and RSA
170-C, statute,chapter Rights togetherthe Termination of Parental set
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procedures apply adjudicating petitions allegingforth the that to abuse
neglect, petitions parent-child relationship.and to terminate the Theand/or

question before us is whether the terms “convicted” and “conviction” as
in in findingused these statutes mean convicted the trial court after a of

guilt they guilt appealor whether mean a determination of after a direct to
this court.

purposes “[p]rotect[ing]The of the Child Protection Act include: the
child”;safety “[p]reserv[ing] unity familyof the the of the whenever

possible”; “[p]rovid[ing] parentsassistance to to deal with and correct
inproblems family”;order to avoid removal of children from the and

“[t]ak[ing] may necessary prevent neglectsuch action as be to abuse or of
(2014).169-C:2, I chapter liberallychildren.” RSA The “shall be construed

out, wit,purpose mayto the end that its be carried to . . . whenever
inpossible,” keep family “by preserving unityto a child a environment the

family separating parents only safetyof the and the child from his when the
welfare,”in danger clearly necessaryof the child is or when it is for his and

judicialprovide procedures through provisionseffective which the of“[t]o
chapter recognizethis are executed and enforced and which and enforce

rights partiesthe constitutional and other of the and assures them a fair
(c) (2014).169-C:2, II(b),hearing.” RSA

inrequired petitionDCYF is to file a TPR when “a child has been an
abuse,placement pursuant finding neglectout-of-home to a of child or

state, 12 22responsibilityunder the of the for of the most recent months”
jurisdiction”competentor when “a court of has determined that “the

parent felonyhas been convicted of a assault under RSA ... 631:2 .. . that
(c)(4) (2014).169-C:24-a, I(a),in injuryresulted to the child.” RSA The

(2014statute does not define the term “convicted.” See RSA 169-C:3 &
2015).Supp.

purpose RightsThe of the Termination of Parental statute is to
provide involuntary parent-childfor the termination of the rela-

judicialtionship by process safeguard rightsa which will the and
inpartiesinterests of all concerned and when it is the best

inImplicit chapter philosophyinterest of the child. this is the that
possible family strengthened pre-whenever life should be and

served, parent-child relationshipand that the is to be terminated
only adoption may contemplated.when the of that child be

(2014). chapter “imports proceduralRSA 170-C:1 RSA 170-C the safe­
guards requirements Zachary G.,and substantive of RSA 169-C.”In re 159
N.H. at 153.

grounds parent-childThe statute sets out seven for termination of the
(2014).170-C:5, us,Inrelationship. See RSA I-VII the case before DCYF
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170-C:5,sought parental rights uponto terminate the mother’s based RSA
VII(d). 170-C:5, 1999,inVI and RSA VII was added to the statute when the

Hampshire’s compliancestatute was amended “to initiate New with the
(ASFA). 1999,133:1,Adoptionfederal and Safe Families Act of 1997” Laws

designed parts:4.The ASFA “is and intended to reform of the current child
system promote safety, permanency, beingwelfare and to the and well of

1999,in placements.”children out-of-home Laws 133:1.
170-C:5, provides:RSA VI

is, offense,If parent... felonythe as a result of incarceration for a
and,discharge responsibilitiesunable to to and for the child[her]

addition,in pursuanthas been found to RSA 169-Cto have abused
children,neglected mayor child or the court review the[her]

parent felonyconviction of the ... to determine whether the
nature, periodoffense is of such a and the of incarceration

duration,imposed deprivedof such that the child would be of
inproper parental protectioncare and and left an unstable or

impermanent longer periodenvironment for a of time than would
inprudent.be Placement of the child foster care shall not be

proper parental protection purposesconsidered care and for of
inparagraph. groundsthis Incarceration and of itself shall not be

parental rights.for termination of

170-C:5,VII, may parentUnder RSA termination be ordered when “[t]he
felonyhas been convicted of . . . assault under RSA . . . 631:2 . . . which[a]

VII(d).170-C:5,in injuryresulted to the child.” RSA The statute does not
(2014).define the terms “conviction”or “convicted.”See RSA 170-C:2

inmeaningThe of the terms “conviction”and “convicted” the context of
petitions parental rights question impression.to terminate raises a of first

jurisdictions presented questionOther that have been with this have
incontrasting example, People of T.T.,reached conclusions. For in Interest

(Colo. 1992),App.845 P.2d 539 Ct. the court held that under its termination
statute, upon of T.T.,the term “conviction”means “convicted trial.” Interest

omitted). of,(quotation845 P.2d at 541 The mother had been convicted
among things,other murder and reckless child abuse and sentenced to life
imprisonment plus years. Department32 Id. at 539-40. The of Social

sought parental rights uponServices to terminate the mother’s based a
statutory provision upon finding “[l]ong-termthat allows termination a of

parent eligible paroleconfinement of the of such duration that he is not for
adjudicatedyears dependentfor at least six from the date the child was or

judicialneglected.” Id. at 540. The trial court took notice of the mother’s
sentence, parental rights.conviction and her and terminated her Id.



451

appeal, argued six-year periodOn the mother that “the should not be
computed appeals rightuntil all as of from a trial court conviction and

In determining meaningsentence have been exhausted.” Id. the of the term
in parental rights,“conviction” the context of the termination of the

inappellate policiescourt looked to the set forth the termination statute.
“place paramount emphasisId. at 540-41.These include that the court is to

child,” provisionson the best interests of the and that the of the statute are
“designed particular parent provide adequate parentingto render a fit to to

inConstruing lighta child within a ‘reasonable’ time.” Id. at 541. the statute
policies, “apparentof those the court concluded that it was that the

[legislature] uponintended ‘conviction’to mean convicted trial” where the
complete opportunityaccused “has had a and full to be heard on the

charges against judgment againsther and a final her has been entered.” Id.
The court reasoned that

important policieshold otherwise would be to violate the of[t]o
degreewhich seek to assure a child of some of[the statute]

inpermanency long-term planning and to assure the child of a
Ifpossible.stable and secure environment as soon as a termina-

proceeding required stayed parent’stion were to be until a
exhausted,appellate rights spendare a child would have to an

time, inperhaps great portion youth,indeterminate a of his foster
temporary stabilityor other care at a time when the child needs

inbonding relationships.and his

(citation omitted); Resources,Dept.Id. see also Varnadore v. Human 543of
(Ala. 1989)1194, App. (rejecting, being uponSo. 2d 1196 as based “mere

speculation,” argument prematuremother’s that the termination was
overturned);because her criminal conviction will be Matter Juvenileof

(Ariz. 1989)Action, 56, App. (explainingSeverance 785 P.2d 58 Ct. that
juvenileinnothing suggeststhe TPR statute that the court must wait for

parent appealthe convicted of a crime “to exhaust all avenues of before the
may proceed hearing” doingcourt with a severance because so would

“indefinitely delay regardingdeterminations children whose best interests
consideration”).require expedientare at risk and

(Wis.contrast, D.V.,inBy Kody App.In Interest 548 N.W.2d 837 Ct.of
1996), statute,the court held that under its termination the term “convic­

appeal righttion” means “conviction after the as of has been exhausted.”
D.V.,Kody recklessly548 N.W.2d at 843. The mother had been convicted of

causing great bodily years’harm to her child and sentenced to five
imprisonment. County petitionedId. at 839. The to terminate the mother’s
parental rights statutory groundon the that she had been convicted of a

infelony. County arguedId. The that the term “conviction” as used the



452

statute “means a conviction at the trial level and that it is irrelevant
or,appeal pending by implication,whether an is what the decision of the

appellate arguedcourt is.” Id. The mother that “conviction means a final
appeal.”conviction after an Id.

meanings byThe court found both of the term “conviction”as set forth
inpartiesthe to be reasonable the context of the statute. Id. at 840.As the

reasoned, judgment bycourt a of conviction is entered the trial court after
and,guilty by jury finding guilty bya verdict of the or a of the court

therefore, ininterpretit is reasonable to the term “conviction”as used the
judgment bystatute “as the of conviction entered the trial court.” Id. at

hand,” appeal840-41. “On the other the court reasoned that “an is an
judicial adjudicationinintegral part system guiltour for a final of or

inprotect againstinnocence and serves to a defendant errors the criminal
proceedings,” statutorythat defendant has both a and a constitutional“[a]
right appeal,” interpretto an and that therefore it is reasonable to the

completion appeal right.”statute to mean “a convictionafter the of the as of
Id. at 841.

The court thus turned to a consideration of “the nature of TPR
proceedings, including implications,”the constitutional to determine which

meanings legislatureof the the intended. Id. at 840-41.The court took into
inparent’sconsideration that interest his or her child is a fundamental“[a]

liberty protected byinterest that is the Due Process Clause of . . . the
United States Constitution.” Id. at 841. The court also considered the

statute,inpurposes proceedingsof TPR as set forth the which included:
providing procedures “through partieswhich children and other interested

hearing protectionare assured of a fair and of the of their constitutional
rights protecting public safety”; preserving unity familywhile the the of the

possible; providing permanentwhenever children with and stable relation-
ships; promoting adoptionthe of children into stable families “rather than

care”;inallowing impermanence allowingthem to remain the of foster and
parental rights possiblethe termination of “at the earliest time after

rehabilitation and reunification efforts are discontinued.” Id. at 841-42.
Recognizing balancing parent’sthat of the child’s interest and the“[t]he

difficult,”in proceedinginterest a TPR is the court reasoned that

consequences adopting County’s] interpretationof of[t]he [the
in Iftroubling. appealconviction this context an of a[are]

judgment pendingof conviction is when the termination of
occurs,parental rights judgment maythere is the chance the be

trial, inmayreversed. There be a new which could result either a
Ifguilty acquittal.verdict or an the reversal is due to the

evidence,insufficiency of the the defendant cannot be retried.
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Meanwhile, parent’s rightsthe would have been terminated and
possibly already adopted.the child

finality being appealedThe lack of of a conviction that is raises
question convincingthe as to whether that conviction is clear and

parental finalityevidence of unfitness. That lack of also does not
ultimately promote permanency stabilityand for the child. Until

exhausted,right appeal certaintythe to has been there is no that
supposedly permanent arrangementsthe made for the child will

disrupted appeal.not be after a successful

(citations omitted). Therefore,Id. at 842-43 the court concluded that “the
interpretationcorrect of‘conviction’in is a convictionafter the[the statute]

appeal rightas of has been exhausted.” Id. at 843.
subsequently holding beingThe court clarified its as limited to direct

innocence, than,appeals guilt example,that raise issues of or rather for an
inappeal raising “only sentencing waya issue that will no affect the

(Wis.F., 289,guilt.” Reynaldodetermination of In re 681 N.W.2d 293 Ct.
(Ct. 1984)2004); G.,App. App. App.see also In re Sonia 158 Cal. 3d 18

(reasoning judgment yet maythat which is not final and be reversed on“[a]
appeal requirement proof by convincingfalls far short of the of clear and

necessary permanently parental relationship,”evidence to sever a and
expressing concern that the term ‘conviction’were to mean a mere“[i]f
finding guilt, regardless appeal,of of the outcome of an a child could be

control,parental adopted, bydeclared free from and then later claimed the
parent again ruling parent’snatural after a of reversal on said criminal

(Okla. 1990)703,appeal”); of D.D.F., (determiningMatter 801P.2d 708 that
pending appeal,because father’s criminal convictions were on the convic­

final,tions “are not and thus cannot be the basis for the termination of
statute); HC, 1205, 1212parental rights” (Wyo.under the In re 983 P.2d

1999)(explaining felonythat because the mother’s convictionwas central to
termination, resolved,grounds appeal rightone of the for until the of was

qualifythe conviction could not under the termination statute as a
“conviction”).

inforty years ago, recognized parentsAlmost we that role of“[t]he
family rightthe life of a has attained the status of a fundamental human and

H., 713, (1978),liberty.” partState v. Robert 118 N.H. 715 overruled in on
(2002).T., 739,grounds by Craigother In re 147 N.H. 744-45 We also

inrecognized “firmly personalthat it is established that freedom of choice
family protected bythe matters of life is one of the liberties the Due

Amendment,” familyProcess Clause of the Fourteenth and that and“[th]e
natural, essential,rights parentsthe of over it are held to be and inherent

Constitution, I,rights meaning Hampshire partwithin the of the New
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omitted).(quotation ellipsesarticle 2.” Id. at 715-16 and Given that “[t]he
permanent rights parentstermination of the of over their children is even

involuntary delinquency proceedings,”more final than commitment or we
government prove chapter beyondheld that “the must its case under 170-C

permanent libertya reasonable doubt before the termination of and natural
Id.; H.,rights parents Sophia-Marieof . . . can occur.” see In re 165 N.H.

(2013).332, 335
inagree KodyWe with the observation of the court D.V. that the

consequences interpreting permitof the termination statute to termination
parent-child relationship appeal underlying judgmentof the while an of the

D.V.,pending “troubling.” Kodyof convictionis are 548 N.W.2d at 842. The
finality being appealed questionlack of of a conviction that is raises the

heightened requirement provingwhether DCYF has satisfied the of the
C.M.,grounds beyondfor termination a reasonable doubt. See In re 166

addition,In although judgment may appealN.H. at 773. the be reversed on
parent subsequently acquitted, may alreadyand the the child have been

(2014) (anadopted. appeal suspendSee RSA 170-CH5 “shall not the order
(2014)child”); 169-C:24-a, IIregardingof the court the see also RSA

(concurrent filing petition, identify,with the of a TPR DCYF “shall seek to
recruit, inapprove qualified family adoptionand a for accordance with the

170-B, inprovisions principleof RSA and accordance with the that the
concern”);safety paramounthealth and of the child shall be the RSA

(2014)170-B:21,II (“upon expiration year adoptionthe of one after a final
issued, inchallenged by any person anydecree is the decree cannot be ...

upon any ground”).manner

purpose chapter providingThe stated of RSA 169-C includes
judicial procedures” “recognize“effective that and enforce the constitu­

II(c).169-C:2,rights parties.”tional and other of the RSA The stated
purposes chapter “strengthening] preserving]”of RSA 170-Cinclude and

judicialfamily possible,” providing processlife “whenever and “a which will
1safeguard rights parties (emphasisthe of all concerned.” RSA 170-C:

added). in “inacknowledge timely adoptionsWe the State’s interest those
—in parent possible goalcases which reunification of and child is not the

being provide permanent living arrangementsto the child with stable and
C.M., However,reasonably possible.”as soon as In re 166 N.H. at 775.

parent’s legal“termination of a bond to a child is a solemn and irreversible
(1998).A., 598, 602142 Takingevent.” In re William N.H. into consideration

inparentsthe interests of both and children that are at stake termination
proceedings, heightened apply proceedings,and the standards we to such

legislaturewe conclude that the intended the terms “convicted” and
169-C:24-a,I, 170-C:5, VII,in“conviction”as used RSA and RSA VI and to
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guilt following appeal rightmean an affirmance of a direct as of to this court
course, ifguilt. legislaturethat raises an issue of innocence or Of the

scheme,disagrees statutorywith our construction of the it is free to amend
Fulton, 264,the statutes. See In the Matter Fulton & 154 N.H. 268of

(2006).

Thus, petition only upon parent’swhen a TPR is based the conviction
statute,inspecifiedof one of the crimes the termination or incarceration

therefrom,resulting parent timely rightand the exercises his or her to a
conviction,appealdirect of that and therein raises an issue of innocence or

guilt, parent-child relationship maythe not be terminated until the
C.M.,appeal. (explainingresolution of that In re 166N.H. at 774 that weCf.

parts together purposeconstrue all of the statute to effectuate its overall
result).unjust Accordingly,and avoid an absurd or we hold that the trial

parentalcourt erred as a matter of law when it terminated the mother’s
rights appeal statutorywhile her direct of the conviction that formed the
ground pending.for the termination was

Reversed and remanded.

Dalianis, C.J., Bassett, JJ.,Hicksand and concurred.
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