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indutyWe are mindful that the State’s the enforcement of our
justice, merely Rogowiczcriminal laws “is to seek not to convict.” v.
(2001) omitted).O’Connell, 270, 274 cases,In(quotation147N.H. some “the

gather may suppressionState’s failure to evidence amount to of material
(N.M. 1994).Ware, 679, However,evidence.”State v. 881 P.2d 684 this is not

assert,one of those cases. The defendant does not and the trial court did
find, intentionally negligently gathernot that the State or failed to the

seeking. merely allegesevidence that he is See id. at 684-85.The defendant
evidence, exists,if potentially exculpatory.that the it could be

proceedings opinion.We remand for further consistent with this

granted;,Petition vacated
and remanded.

LynnDalianis, C.J., Bassett, JJ.,and and concurred.
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(SeanFoster, Gill,Joseph attorney general attorney,A. P. on the brief
orally),and for the State.

Barnard, defender, Concord,appellateThomas senior assistant of on the
orally,brief and for the defendant.

Hicks, defendant, Aldrich, conviction,appeals followingJ. The David his
(MacLeod, J.),injury Superior aggravateda trial Court on two counts of

(2007).682-A:2, I(j)felonious sexual assault. See RSA The defendant
himchallenges ruling preventing cross-examiningthe trial court’s from the

allegedly allegationsvictim about three of four false of sexual assault that
against challengesshe had made other men. He also the court’s failure to

camera,followingdisclose material an in review. We affirm.
supports following chargedThe record the facts. The defendant was with

aggravatednine counts of felonious sexual assault and three counts of
incest, upon occurringbased events between 1995 and 2002. The three

aggravatedcounts of incest and seven of the nine counts of felonious sexual
remaining aggravatedassault were dismissed. The two counts of felonious

alleged July Julysexual assault concerned conduct from 1998to 1999 and
2001,July May younger2000to when the victim was older than thirteen but

than sixteen.
requesting, among things,The defendant filed a motion in limine other

permission prior allegedly allega­to cross-examine the victim about false
pretrial hearing,tions of sexual assault. At a motions the defendant

that, inproffered police, allegationsseveral interviews with the victim made
A.A., V.A., G.B.,againstof sexual assault or other misconduct and M.G.

defendant,According allegations,”to the man has denied these false“[e]ach
and, witness, [E.W.], allegations“at least one contradicts of[the victim’s]

by argued Hampshiresexual assault The defendant that New Rule[G.B.].”
608(b) rightsof Evidence and his state and federal constitutional to

himconfrontation entitled to this cross-examination. See U.S. Const.
VI, XIV; I,pt.amends. N.H. Const. art. 15.

argued probativeThe State that “the value of these ‘false accusations’ is
alternative,inoutweighed by danger misleading jurythe of the or the

issues,”confusion of the and that “the defendant has failed to demonstrate
prior allegations explainedthat the were indeed false.” The State that the

allegationsvictim never recanted the and there was no evidence before the
showing allegationscourt that the were false.
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in ingranted partThe trial court the defendant’s motion and denied it
part. The court allowed the defendant to cross-examine the victim about

A.A.,allegations against statingher that “such cross-examination is
sufficiently probative given unique outweighedthe facts of this case and not
by prejudice,” particularly givensubstantial and that is so the“[t]his

inundisputed falsely prior regardingfact that the testified a case[victim]
However, requestthe court denied the defendant’s to cross-[A.A.].”

V.A., G.B., M.G.,allegations againstexamine the victim about her and
(2007)]Miller,inruling that factors set forth v. 155 N.H. 246“[t]he [State

weigh against permitting such cross-examination.”
appeal, argues misapplied Hamp­On the defendant that the court New

608(b)shire Rules of Evidence and 408 and violated his state and federal
VI, XIV;rightsconstitutional to confrontation. See U.S. Const. amends.

I,pt.N.H. Const. art. 15.
correctly applied evidentiaryWe first hold that the trial court the rules.

A scopetrial court has broad discretion to determine the of cross-­
evidence,admissibility upset rulingexamination or the of and we will not its

Kornbrekke,absent an unsustainable exercise of discretion. State v. 156
(2008).821, standard,prevailN.H. 823-24 To under this the defendant must

clearlydemonstrate that the trial court’s decision was untenable or
prejudiceunreasonable to the of his case. Id. at 824.

608(b) inHampshire provides, pertinent part:New Rule of Evidence

witness,Specific purposeinstances of the conduct of a for the of
attacking supporting credibility,or the witness’ other than con-

609,§inprovided may proved byviction of crime as Rule not be
however, inThey may,extrinsic evidence. the discretion of the

court, untruthfulness,if probative inquiredof truthfulness or be
(1) concerninginto on cross examination of the witness the

witness’ character for truthfulness or untruthfulness ....

rule, accurately gaugedUnder this we consider whether the trial court the
probative proposedvalue of the defendant’s line of cross-examination. See
Kornbrekke, so,156 N.H. at 824. To do we use a nine-factor test:

(1) testimony unimportant;whether the of the witness is crucial or
(2) probativethe extent to which the evidence is of truthfulness or

(8)untruthfulness; the extent to which the evidence is also
(4)matters;probative of other relevant the extent to which the act

(5)case;of untruthfulness is connected to the the extent to which
surrounding specificthe circumstances the instances of conduct

surrounding givingare similar to the circumstances the of the
(6) intestimony;witness’s the nearness or remoteness time of the
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(7)trial;specific allegedinstances to the likelihood that the
(8)occurred;inspecific-instances conduct fact the extent to which

inspecific-instances unnecessary lightevidence is cumulative or of
(9)already credibility;other evidence received on and whether

specific-instances evidence is needed to rebut other evidence
concerning credibility.

omitted).Miller, (quotations ellipses155 N.H. at 252-53 and Of the nine
factors, particularly probativethe seventh is “critical ... to the value

Kornbrekke,in Ifanalysis prior allegationthis case.” 156 N.H. at 826. a
false,inwere not fact then cross-examination about it would not be

“probative of the character for truthfulness or untruthfulness.”[victim’s]
Thus, falsityId. the trial court must assess the evidence of the accusation’s

deciding permitwhen whether to the defendant to ask the victim about it.
824,See id. at 826.

608(b)Although permits inquireRule a cross-examiner to into
probativeconduct that is of the witness’s character for truthfulness or

untruthfulness, generallythe examiner must “take the answer as the
608(b)Miller,gives prohibitswitness it.” 155 N.H. at 249. Rule the

evidence,introducing callingexaminer from “extrinsic such as other
witnesses, Hopkins,to rebut the witness’s statements.” State v. 136 N.H.

(1992).272, concerns, however,Separate may276 constitutional overcome
Kornbrekke,prohibition.this See 156 N.H. at 824.

that, in denyingWe have observed the trial court erred“[w]hether
in excludingcross-examination and whether it erred extrinsic evidence are

inquiries,” separatedistinct and that are and distinct from the“[b]oth
question rightswhether the defendant’s constitutional to confrontation

Here, arguesmandated such cross-examination.” Id. the defendant that the
in denyingtrial court erred cross-examination and that his constitutional

cross-examination;rightsconfrontation mandated such he does not assert
by excludingthat the court erred extrinsic evidence.

“weigh againstThe trial court determined that the Miller factors
permitting prior. . . cross-examination” about the three accusations at

him,disagrees. According profferedissue. The defendant to he sufficient
—showing specifically,evidence that the accusations were false he asserted

them,againstthat the three men denied the accusations and another
However,person againstcontradicted the accusation G.B. these mere

Anderson,questionable probativedenials are of value. State v. 686 P.2dCf.
(Mont. 1984)193, 200 (noting attorney’s testimonythat an about an accused

inperson’s partdenial would be inadmissible because “a mere denial does
who,Allfalsity”). except bynot establish one of the denials were made men
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accused,they deny.because had been had an incentive to See Richardson
(Va. 2004)Com., 618, App. (agreeingv. 590 S.E.2d 621 Ct. with the

reasoning testimony inherentlyof other courts that “mere denial ... is
not, itself,self-serving by falsity”). contradictoryand does establish The

intestimony regarding against lacking probativethe accusation G.B. is also
proffered personvalue: the State evidence that the who contradicted that

father,insubsequently,accusation a conversation with her undermined her
Thus, court,credibility regarding sayown the matter. we cannot that the

accusations,assessing falsitywhen the evidence of the of the should have
given greater weight.the denials and the contradiction

The defendant also asserts that “the number of men accused[the victim]
of sexual assault or misconduct constituted some evidence that the accu­

supportsations were false.” The defendant cites three cases to this
(Mich.Mardlin, 2010);Peopleassertion: v. 790 N.W.2d 607 United States v.

(4thWoods, 1973); Ass’n,484 F.2d 127 Cir. and Mintz v. Premier Cab 127
(D.C. 1942).F.2d 744 Cir.

— —In Mardlin and Woods both criminal cases it was held that evidence
allegedof the defendants’ other bad acts was admissible to show that the

Mardlin,Inthey chargedacts for which had been were not accidental. an
case, prosecution showingarson the introduced evidence “that [the]

—previousdefendant had been associated with four home or vehicle fires
which,” underlying charge,each of like the home fire his arson “also

inarguablyinvolved insurance claims and benefited defendant some[the]
Mardlin,way.” first-degree790 N.W.2d at 610. Woods concerned the

murder, presumably by smothering, “eight-month-oldof the defendant’s
Woods, trial,pre-adoptive governmentfoster son.” 484 F.2d at 128.At the

of,permitted previously custodywas to show that the defendant “had or
to, twenty episodesaccess nine children who suffered a minimum of[other]

respiratoryof’ distress. Id. at 130.
Mintz, case,In negligencea civil the defendant was allowed to cross-

claims,plaintiff negligence arisingexamine the about two other one from a
inyears“similar accident” that occurred “about two before” and another

Mintz,inplaintiff beauty parlor.”which the “had fallen a 127 F.2d at 744.
In rejecting plaintiffs argument appealthe on that this evidence was
inadmissible, giventhe court reasoned that events of a sort are“[f]ortuitous

court,likely happen repeatedly Accordingless to than once.”Id. to the “[i]t
jury plaintiff]was for the to decide from all the evidence . . . whether [the

”merely unluckywas or was ‘claim-minded.’ Id. at 745.
argues:The defendant

— —impossibleJust as it would be unusual but not for an
injuries by negligenceindividual to suffer three caused the of

others, pass away naturally-causedto have seven children due to
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distress,respiratory propertiesor to have five succumb to acci-
— —fire, impossibledental it would also be unusual but not for an

subjectedindividual to be to sexual assault or misconduct at the
men, younghands of five all while a child or adult.

disagree comparison. evidentiary principleWe with the defendant’s The
Mardlin, Woods,inuponrelied and Mintz is known as the “doctrine of

Imwinkelried, Evidentiary Defendingchances.” An Paradox: the Charac­
Aby Upholding Theoryter Evidence Prohibition Non-Character of

Relevance, Chances, 419,Logical the Doctrine 40 U. Rich. L. Rev. 437of
(2006). doctrine, proponentUnder this “the offers the evidence to establish

objective improbability many befalling party]the of so accidents or the[a
in[party] becoming innocently suspiciousenmeshed circumstances so

frequently.” Id.
Here,ininapplicable evidentiaryThis doctrine is to the issue this case.

multiplethe defendant asserts that the accusations are “some evidence”
not, fact,inunderlyingthat one or more of the sexual assaults did occur. See

Mardlin,608(b). Woods, Mintz, however,inappliedN.H. R. Ev. As and the
occurred,presupposes prior proponentsdoctrine that the instances and the

soughtof the evidence to rebut the contention that the conduct at issue was
offering multipleaccidental. Because the defendant is not the victim’s

accusations to rebut an assertion that the conduct with which the defendant
accidental,charged inapposite.was was those cases are

Moreover, argument upon premisethe defendant’s rests the that it is
unlikely repeated byfor someone to be a victim of acts of sexual assault

However, inmultiple perpetrators. support premisethere is no for this the
Indeed, suggesting oppositerecord. the State cites literature that the is

— is, fact,intrue that it common for child victims of sexual assault to be
Hoffman,Kellogg byrevictimized. See & Child Sexual Revictimization

Neglect (1997).21 AbuseMultiple Perpetrators, Child & 953
proffer falsityBecause the defendant did not sufficient evidence of the of

accusations, proposed proba­the his cross-examination about them is not
608(b);tive of the victim’s character for untruthfulness. See N.H. R. Ev.

Kornbrekke, Thus, unsustainably156 N.H. at 826. the trial court did not
608(b) preventedexercise its discretion under Rule when it the defendant

Moreover,cross-examining havingfrom the victim about the accusations.
probativedetermined that cross-examination about the accusations lacks

value, potential prejudice longer analysis,its to cause is no relevant to our
Kornbrekke, 826, and, therefore,see 156 N.H. at we need not address the

arguments applicationdefendant’s about the court’s of Rule 403.
argument “[precluding pro-We now turn to the defendant’s that the

I,posed rightscross-examination violated confrontation under Part[his]
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HampshireArticle 15 of the New Constitution and the Sixth and
Fourteenth Amendments to the United States Constitution.” We first

rely uponaddress the defendant’s claim under the State Constitution and
Ball, 226,124only analysis.federal law to aid our State v. N.H. 231-33

(1983).

I, Hampshire provides,Part Article 15of the New State Constitution
subjectin pertinent part: “Every right produce proofsshall have a to all

himself; himmay againstthat be favorable to to meet the witnesses face to
face, defense, himself,infully byand to be heard his and counsel.” N.H.

I,pt. rightConst. art. 15. We have held that incident to this is the
opportunity impeach credibility throughto a witness’s cross-examination.
Miller, fixAlthough155 N.H. at 253. a trial court has broad discretion to

cross-examination, may completely denythe limits of it not a defendant the
right proper inquiry.to cross-examine a witness on a matter of Id. Once a

however,permitted inquiry,defendant has been a threshold level of the
satisfied, limitingconstitutional standard is and the trial court’s of cross-­
againstexamination is measured an unsustainable exercise of discretion

Thus,standard. Id. at 253-54. when the record shows that a threshold level
allowed,inquiry uphold limitingof was we will the trial court’s decision the

scope of further cross-examination unless the defendant demonstrates that
ruling clearly prejudicethe court’s was untenable or unreasonable to the of

his case. Id. at 254.

Here, the court allowed the defendant to attack the victim’s credibil­
trial,inity respects. havingseveral At he cross-examined her about

case,in inpreviously lying virginlied court a different about that she was a
eighteen, allegedly lyinguntil she turned and about that she had been

inpregnant. He also established inconsistencies the victim’s statements to
teachers, counselor,police, guidance Hampshirea and New and Vermont

Additionally,social workers. the court allowed the defendant to ask the
Thus,allegedly againstvictim about her false accusation A.A. the court did

prevent inquiringnot the defendant from into the victim’s character for
truthfulness or untruthfulness.

Moreover, requirethe State Constitution does not the trial court to
permit prior allegationscross-examination about unless the defendant

false,allegations demonstrablyshows that such were which we have held to
Abram, 619,clearly convincinglymean and false. See State v. 153 N.H. 631

(2006). Here, showing falsitythe defendant’s evidence the of the accusa­
them,allegedly persontions was that the accused men denied another

G.B.,againstcontradicted the accusation and the accusations were numer­
Abram,infalsity,ous. We conclude that this evidence of like that State v. is
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best,” convincing. Gerry,“inconclusive at not clear and Abram v. 672 F.3d
(1st45, 2012); Abram, (noting50 Cir. see 153 N.H. at 632 the trial court’s

finding falsityreasons for insufficient the defendant’s evidence of the of
accusations).prior We therefore discern no violation of our State Consti­

tution.

Next, argumentwe address the defendant’s that the trial court
CONST, VI,violated the Federal Confrontation Clause. See U.S. amends.

SupremeXIV. “The Court has declared cross-examination an essential
trial, subjectright reflectingconstitutional for a fair to reasonable limits

prejudice, delay marginallyconcerns such as confusion or incident to
(1st 2005)18, 24Coplan,relevant evidence.” White v. 399 F.3d Cir.

omitted). case,“In(quotations a criminal restrictions on the defendant’s
rights present mayto confront adverse witnesses and to evidence not be
arbitrary disproportionate purposes they designedor to the are to serve.”

omitted).(quotations SupremeId. “Factors that the Court has deemed
defense,importancerelevant are the of the evidence to an effective the

involved,scope strengthof the ban and the vel non of state interests
(citations omitted).weighing against admission of the evidence.” Id.

factor,Concerning recognize importancethe first we the of the
Ifsoughtevidence that the defendant to elicit. at trial the defendant could

shown, cross-examination, previouslyhave on that the victim had lied about
assaulted,being sexually “suggest[ed] pattern,”that evidence could have a

in “suggest[ed] underlyingwhich turn could have an motive” of the victim
Here, however,into lie about the defendant’s conduct this case. Id. the

proffered only falsitydefendant inconclusive evidence of the of the other
that, trial,prior highly unlikelythree accusations. It is therefore at the

throughdefendant could have established cross-examination that the
subject Thus, factor,in makingvictim lied the accusations. under the first

proposed importantthe cross-examination was not as to the defendant’s
may falsitycase as it have been had his evidence of the accusations’ been

compelling.more
inweigh ConcerningThe other factors do not the defendant’s favor. the

second, the trial court’s “ban” on cross-examination was not absolute: the
permitted priordefendant was to ask the victim about her accusation

third,against Concerning Supreme recognizedA.A. Id. the the Court has
importance gave support rulingthe of the reasons that the trial court to its

— victim,namely, preventing prejudice,harassment of the and confusion of
(1986).Van Arsdall, 673, Balancingthe issues. See Delaware v. 475 U.S. 679

factors, that, contention,contrarythe we conclude to the defendant’s the
ruling arbitrary disproportionatecourt’s was not or to the interests that the

Coplan,court cited. See 399 F.3d at 24.
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Additionally, arguesto the extent that the defendant that this is an
in application Hampshire’s “demonstrably“extreme case” which of New

Clause, disagree.false” standard violates the Federal Confrontation we See
Abram, 50; InCoplan, Coplan,672 F.3d at 399 F.3d at 27. the First Circuit

(1)in priordescribed an “extreme case” as one which the accusations were
(2)probability, virtuallyfound to be false to a reasonable the defendant had

(3)himself,way priorno other to defend and the accusations were similar
27; Abram,present Coplan,to the ones. 399 F.3d at see 672 F.3d at 50.

Here, findingthere was no that the accusations were false “to a reasonable
omitted).Abram, Thus,probability.” (quotation672 F.3d at 50 we conclude

in Copianthat this is not the “extreme case” that the courts and Abram
id.;contemplated. Coplan,See 399 F.3d at 27. We therefore hold that the

intrial court’s decision to limit cross-examination this case did not violate
the Federal Confrontation Clause.

trial,Prior to the court conducted an in camera review of confidential
victim,relating including Hampshirematerial to the New Division for

Children, records, psychiatric psychologicalYouth and Families and evalu-
ations, and medical records. The court then ordered the disclosure of

inportions Gagne,of the records accordance with State v. 136 N.H. 101
(1992). Gagne, (settingSee 136 N.H. at 104-06 forth the standard to

privilegeddetermine when a criminal defendant is entitled to material to
defense). that,argues “[b]y failingaid his The defendant now to order the

material, may requestsdisclosure of additional the court have erred.” He
camera,that we conduct an in review of the confidential material withheld

by the trial court.
management discoveryWe review a trial court’s decision on the of and

admissibilitythe of evidence under an unsustainable exercise of discretion
(2011).375,Guay, uponstandard. State v. 162 N.H. 385 Based our review

records, portionsof the we are satisfied that the withheld contain no
information that would have been of assistance to the defense. See State v.
Alwardt, 52, (2012); Thus,Guay,164 N.H. 58 162 N.H. at 385. the trial

insustainably decliningcourt exercised its discretion to disclose additional
records.

Affirmed.

Dalianis, C.J., Conboy, Lynn, Bassett, JJ.,and and concurred.


