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(6) (7)question enforceability foreign judgment”;“the of of the and “other
Here,relating publicconcerns to the interest.” Id. the circuit court

considered, explicitly implicitly, majorityeither or the of these consider­
in reachingations its decision. The court observed that it would be easier

in pointedto access evidence and witnesses California. The court also to the
decedent, Trust, partiesextensive connections of the the and all of the to

California, interest,”implicating relating public“concerns to the the
“enforceability foreign judgment,” “privateof a and even the ofinterests]”

litigants. Leeper, amply supportsthe 116 N.H. at 118. Because the record
inweigh heavilythe court’s conclusion that these factors favor of the

forum, sayselection of California as the more convenient we cannot that the
inunsustainably rulingtrial court exercised its discretion that New

Hampshire litigate questionwas an inconvenient forum to the of the
validity of the decedent’s transfer of assets to the Trust.

Affirmed.

Hicks, Conboy, Bassett, JJ.,and concurred.
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(ElizabethFoster,Joseph attorney generalA C. Woodcockand John J.
brief,Kennedy, attorneys general,assistant on the and Ms. Woodcock

orally), for the State.

Boies,Scherr, Concord, brief,byAlbert E. of and Schiller & Flexner
(IanLLP, Armonk, orally),of New York M. Dumain on the brief and for

the defendant.

LLP, Boston, Massachusetts;PickeringWilmer Cutler Hale & Dorr of
(LouisD.C.;Washington, Angeles, Tompros,and Los California W. Dino L.

Crudo, brief),LaVerghetta, Richard A and Catherine Owens on the and
Bernstein, Shur, Nelson, (AndruP.A.,Sawyer & of Manchester H.

brief) Project, Inc.,Volinsky on the for The Innocence as amicus curiae.

Lynn, 1973, defendant, Breest,InJ. the Robert was convicted of
murdering AlthoughSusan Randall. we affirmed his conviction on direct

Breest, (1976),appeal, see State v. 116 N.H. 734 the defendant has
maintained his innocence since his conviction and has instituted numerous

2000,inproceedingscollateral an effort to secure his freedom.1 Since the
in DNAobtaining multiple testingdefendant has succeeded rounds of of

Allfingernail clippings body. testing, includingtaken from Randall’s of this

1 (D.N.H.Gen., 2007);Hampshire Atty. Supp.See Breest v. New 472 F. 116 Breest v.2d
(1st Cir.), denied, (1989);Cunningham, 873 1432 cert. 493 U.S. 830 Breest v.F.2d

(1st 1988), denied, (1989);Cunningham, 867 607 Cir. cert. 490 U.S. 1083 Breest v.F.2d
(1st Cir.), denied, (1986); Perrin,Cunningham, 784 435 cert. 479 U.S. 842 Breest v. 495F.2d

(D.N.H. (1st1980), Cir.), denied, (1981);Supp. aff'd,F. 287 655 1 cert. 454 U.S. 1059 BreestF.2d
(D.N.H. (1stPerrin, 1979), Cir.), denied,Supp. aff'd,v. 479 F. 495 624 1112 cert. 449 U.S.F.2d

(1st(1980); Cir.), denied, (1978);Helgemoe,1020 Breest v. 579 95 cert. 439 U.S. 933 BreestF.2d
Perrin, (1984); Breest, (1983), rev’d,v. 125 N.H. 703 State v. 124 N.H. 339 Breest v.

(1st 1985); Perrin, (1979);Cunningham, 752 8 Cir. Martineau v. 119 N.H. 529 State v.F.2d
reest, (1978), denied, (1979);Hampshire,B­ 118 N.H. 416 cert. ­ Breestv.Ne­w 442 U.S. 931 Breest

(1977).Helgemoe,v. 117 N.H. 40
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2012,inthe latest round conducted showed that the defendant could not be
However,DNA clippings.excluded as a contributor of material found on the

testing clippingsthe most recent revealed for the first time that the also
DNAcontained material from another unidentified male contributor. Based

results,upon the latest test the defendant moved for a new trial.2 At the
motion,hearing soughton his new trial the State to exclude non-DNA

proffered, presentedevidence that the defendant had but that was not at
J.)(Sumkler,original Superior grantedhis trial. The Court the State’s

and, following hearing,motion to exclude the non-DNA evidence a denied
appeals rulings.the motion for a new trial. The defendant both We affirm.

I

2, 1971,pertinent highwayThe facts are as follows. On March a state
employee body, up,found Randall’s clothed from the waist on the frozen

inMerrimack River near Interstate Route 98 Concord. Randall had been
reported missing February year. body,since 27 of that The located 20 to 25

inaway bridge, placed byfeet from a was a rescue basket two officers from
Department Hospital morgue.the Concord Police and taken to the Concord

There, Katsas,George pathologist,Dr. C. a board certified forensic
Katsas,performed autopsy. According body heavilyan to Randall’s was

multiplebruised as a result of traumas. Her facial and neck area were
Ancovered with lacerations and contusions. internal examination of

body injury organs: lungsRandall’s revealed massive to the vital her had
bruised, half,inseverely splitbeen her liver was almost and there were

Also,multiple ruptures of her duodenum. Randall’s skull had been frac-
injuriesAlthough maytured. Katsas conceded that some of the have been

river,by nearby bridgecaused a fall from the onto the frozen he asserted
injuriesthat the to the liver and duodenum were rare and were most often

by kicking upon autopsy,caused the abdominal area. Based the Katsas
multipleconcluded that Randall’s death had occurred as a result of blunt

injuries. He estimated that Randall was killed within a few hours of her last
meal, Furthermore,in inevening Februarywhich she ate late the of 27.

found,light appearanceof her at the time she was Katsas believed that

2 trial,initially request arguingThe State to the for a new that hemoved dismiss defendant’s
(2016)chapterwas not to such relief RSA 651-D because he the DNAentitled under obtained

Breest,testing by petitioningwith the State’s consent rather than the court. State v. 167N.H.
(2014).210, first, court,by211 At this motion was the trial but on the State’s motiondenied

reconsideration, granted appealedfor the court the motion. Id. at 211-12.The thendefendant
VI(b) (2016)court, 651-D:2,arguing by concludingto this that the trial court that RSAerred

apply testing agreed,not to DNA with the State’s consent. Id. at 212.Wedid obtained vacated
the to the trial court for a of whether the DNA resultsdecision and remanded determination

VI(b)651-D:2, and,hearingwere “favorable” RSA so as to entitle the ‘fioaunder defendant
perhaps, other relief the statute.” Id. at 212-14.under
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sexually clippedRandall had been assaulted. The medical examiner Ran-
fingernails, police clippingsdall’s and the retained the as evidence.

death, friend, Jenkins,night JudyOn the of her Randall invited her to
inapartmentvisit Randall’s on Manchester Street Manchester. Around

in inp.m., vicinity Square11:45 Jenkins left Randall the of Granite
time, jeans, sweater,wearingManchester. At that Randall was blue a a
coat,hip-length floppybrown fur and a brown hat.

driving through Square shortlyOne witness testified that while Granite
inmidnight, young hitchhiking easterlyafter she saw a woman an direction

in front of the Chicken House Restaurant. The witness claimed that the
hat, coat,wearing floppywoman was a a dark and slacks. When the witness

a.m.,by gone.drove the same area around 12:30 the woman was
insittingFour individuals the Chicken House Restaurant also saw a

hitchhiking. wearingwoman One of the four individuals described her as a
hat, coat, Allfloppy pants.brown a fur and dark four witnesses testified that

white,they upholstery.saw her enter a four-door car with blue interior One
man,by “big saywitness stated that the car was driven a I’d around six feet

tall, shoulders, trial,very bigbroad a head for a man his size.” At one
individual stated that the driver had a build consistent with the defendant’s.

died, innight placedOn the Randall several witnesses the defendant
p.m., sought help youngManchester. Around 5:30 the defendant from two

—men to move furniture into the back seat of his white car a 1964 Ford
car,upholstery. loadingwith blue After the furniture into his the defendant

Lowell,dropped the men off and left Manchester for Massachusetts.
inUpon arriving p.m.,Lowell at 10:30 the defendant asked Dolor Morel

himhelpto take the furniture out of the car. Morel noticed that the back
missing. returningseat of the car was The defendant told Morel that he was

furniture;getto Manchester to more Morel saw the defendant leave after
himp.m. followingday,11:00 and did not see come back. The Morel noticed

in inparked place.the defendant’s vehicle the street with the back seat
Haggett’sThere also was evidence that the defendant went to Jennie

in p.m. Februaryresidence Manchester around 11:45 on 27. After the
son,spoke Haggett’s Haggettdefendant with told the defendant to leave.

objectHaggett porchtestified that the defendant retrieved an from the and
inplaced driving away Februaryit his car before around 12:10a.m. on 28

1,in Square. morningthe direction of Granite On the of March before
found,body HaggettRandall’s had been went to the Manchester Police

Department reportedand that a man named “Robert” had come to her
night February family.Manchester home on the of 27th and disturbed her

weighed poundsShe claimed that the man over 200 and was over six feet
descriptiontall. This was consistent with the defendant’s build.
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found,day bodyThe that Randall’s was the defendant went to the
DepartmentManchester Police and told an officer that he had heard that

body thoughta had been found. The defendant then stated that he the
himpolice speak “questionedwould want to with because he had been

things.”before on
15, 1971, Doyon HampshireOn March Colonel Paul of the New State

in DoyonPolice met with the defendant at the defendant’s home Lowell.
explained investigatingthat he was Randall’s homicide and was interested

27,in learning Februarythe defendant’s whereabouts on 1971. The
provided Februarydefendant an account of his activities on 27 that was

trial,testimony exception.consistent with the at with one The defendant
that, Lowell,inDoyon stayedtold after he unloaded furniture he at home

conversation,night February During Doyonfor the rest of the of 27. their
Doyonasked to look at the defendant’s vehicle. The defendant consented.

inanything incriminatingdid not see the vehicle at that time.
However, knuckles,Doyon observed scratches between the defendant’s

inquiredand about them. The defendant stated that the scratches had been
inby Doyon reportcaused a cat. noted the scratches his and stated that the

appeared explanationscratches to be consistent with the defendant’s
injuriesthey usingbecause were not that one would receive from one’s

trial,in fight. Doyon qualified explainedhands a At his answer and that the
injuries injuries in fightwere not consistent with that one would receive a

injuries.” However,appearinsofar as the scratches did not to be “offensive
injuries.”the scratches could have been “defensive

2, 1971, warrant,April pursuant policeOn to a the searched the
blood,fingerprints, Theydefendant’s vehicle for and trace evidence.

paint chips Rogerremoved fibers and from the vehicle. Beaudoin of the
Hampshire Laboratory microscopicallyNew State Police Crime examined

particles compared samples clothing.the and them to taken from Randall’s
examination, “highAs a result of the Beaudoin concluded that there was a

degree probability” clothingof that there was contact between Randall’s
subsequently samplesand the defendant’s vehicle. Beaudoin sent the to the

Alcohol, Tobacco,chief of the forensic branch of the federal Bureau of and
(ATF). Using technology analysis,Firearms a known as neutron-activation

inopinedthe chief that Randall’s coat had come contact with the defen-
dant’s vehicle.3

1973, trial,In the defendant was tried for Randall’s murder. At the
in Hampshiredefendant asserted that he was not New when Randall was

3 subsequentlyBoth the ATF chief their conclusions at theBeaudoin and reiterated defen­
There, analysis expertscriminal trial. the two neutron-activation whodant’s defendant called

disputed findingsthe ofthe chief that there was insufficientmaterial toand concluded conduct
proper analysis.a
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Carita,presented testimonykilled. The State from David who had been
contestingincarcerated with the defendant while the defendant was

Hampshireextradition from Massachusetts to New after his arrest. Carita
“Susan,”iftestified that when he asked the defendant he had murdered the

defendant confessed that he had. Carita also stated that the defendant told
him nobodythat he had committed the murder when was around.”“[t]here

In closing argument,its the State asserted that the scientific evidence
eyewitness testimony supported theoryand its that the defendant had

Randall, her,picked up struggled jurywith and then beat her to death. The
verdict, inguilty prison.returned a and the defendant was sentenced to life

2008, DNA testingBetween 2000 and three rounds of were conducted on
fingernail clippings.Randall’s None of these tests excluded the defendant

2012, consent,Inas the contributor of the DNA. with the State’s the
DNA testing. analyst’sdefendant obtained another round of Because of the

DNAtechnology, fingernail clippingsuse of new the test indicated that the
DNAcontained from two different males. The defendant could not be

DNA profiles,excluded as the contributor of one of the male but he was
profile.excluded as the contributor of the other

results, trial,uponBased the 2012 test the defendant moved for a new
met, 651-D:2,Ifpursuant prerequisitesto RSA 651-D:2. several are RSA

DNAgoverns post-conviction testing, prisoners anywhich allows to “at
DNApetition testing anytime after conviction . . . the court for forensic of

VI(b)651-D:2, ifbiological Paragraphmaterial.” RSA I. states that the
DNAresults of the test conducted under the statute “are favorable to the

VI(b).petitioner,” hearing.”the court “shall order a Id. at At the conclusion
hearing, anyof the the court “shall enter order that serves the interests of

justice,” including “setting judgment, dischargingan order aside the the
petitioner resentencing petitioner, granting. . . the or a new trial.” Id.

motion,hearingPrior to a on the defendant’s the State moved to exclude
DNAevidentiary arguedthree items that it were unrelated to the 2012 test

(1) Kelleher, imprisonedresults: an affidavit from John J. who was with the
1972-1973,indefendant and Carita and whose averments tend to under-

(2)murder;testimonymine Carita’s that the defendant confessed to the an
Neuschatz,Jeffrey opinedaffidavit from Dr. who would have on the effect

(3)trial;testimony jury testimonyof Carita’s on the at the 1973 and from
Stephen discrediting analysisProfessor J. Morris the neutron activation

motion,in granted concludingused the 1973trial. The trial court the State’s
VI(b)651-D:2,scope hearing contemplated bythat the of the RSA extended

DNAlikely impact only newlyto a consideration of the of the discovered
originalevidence on the outcome of the trial.

Nasir, DNADuring hearing, laboratorythe the defendant called Huma a
analyst, present expert testimonyto on the 2012 test results. Nasir
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DNAprovided underpinnings testing,an overview of the scientific of and
DNApreviousalso reviewed the tests conducted on behalf of the defendant.

Furthermore, DNA sampleNasir discussed the methods used to obtain a
from a crime scene.

Word, inexpertThe State called Dr. Charlotte an forensic DNA. Word
DNA testing particular complica-testified about the limitations of and the

DNAadvantages testing fingernails.tions and associated with located on
possibilityWord also commented on the that contamination occurred

DNAthrough manipulation sample, industryNasir’s of the test as well as
methods used to reduce the chances of contamination.

Following evidentiary hearing,the the trial court denied the defendant’s
motion for a new trial. To determine whether the defendant was entitled to

651-D:2, applied three-prongedrelief under RSA the trial court the
Cossette, (2004),in consideringstandard set out State v. 151 N.H. 355 for

requests upon newlyfor a new trial based discovered evidence. See
Cossette, DNAnoting testing151N.H. at 361.After that of the done“[n]one
in multiple multiple yearsthose tests over has excluded the defendant as

DNA,” that, context,the source of the the trial court reasoned this“[i]n
DNA in inculpatoryevidence not available 1973 has been more than[the]

DNAexculpatory.” presenceIt determined that the mere of a second male’s
fingernails compelunder Randall’s did not the conclusion that a male other

Rather,in inthan or addition to the defendant was involved her murder. the
DNA profiletrial court found that the second male could have been the

priorresult of either casual contact between Randall and another male to
murder, posthumous duringher or contamination that occurred or after the

investigation. Consequently,murder the trial court concluded that the
DNAprovingdefendant failed to sustain his burden of that the new

inprobably acquittal.evidence would result an

II

appeal, denyingOn the defendant contends that the trial court’s decision
(1)him by:a new trial should be vacated because the trial court erred

that, 651-D:2,concluding to obtain a new trial under RSA the defendant
inrequired acquittalwas to show that a new trial would result an rather

(2)merely hung jury; finding hung jurythan a not a to be a “different
standard, inappliedresult” under the Cossette which the trial court its RSA

(3) that,analysis; excluding651-D:2 new non-DNA evidence the defendant
(4)asserts, retrial;in failing properlywould alter the outcome a and to

inweigh argumentsthe evidence. We address these turn.

A

that, trial,The defendant first contends to obtain a new he must show
only hung jury” acquittal,that there would be “at least a rather than an
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standard, asserts,were he to be retried. This he is “consistent with the text
651-D:2,” DNAgoverning post-conviction testing,of RSA the statute
hung jurybecause a would be “favorable” under the terms of the statute.

states, in part:RSA 651-D:2 relevant

In any proceduraladdition to other substantive or remedies
law, if DNAprovided by applicable testingthe results of con-

petitioner,ducted under this section are favorable to the the court
hearing anyshall order a and shall enter order that serves the

justice, including vacating settinginterests of an order and aside
if injudgment, discharging petitioner petitionerthe the the is

custody, resentencing petitioner, grantingthe or a new trial.

VI(b).651-D:2,RSA
inrequires engage statutory interpretation.Resolution of this issue us to

law,interpretation question“The of a statute is a of which we review de
(2014) omitted).Costella, 705, “In(quotationnovo.” State v. 166 N.H. 709

statutory interpretation,matters of we are the final arbiters of the intent of
inlegislature expressedthe as the words of a statute considered as a

omitted).(quotation examining languagewhole.” Id. “When the of the
statute, plain ordinary meaningwe ascribe the and to the words used.” Id.

omitted).(quotation interpret legislative‘We intent from the statute as
legislature mightwritten and will not consider what the have said or add

language legislature (quotationthat the did not see fit to include.” Id.
omitted).

argues acquittalThe defendant that an standard is inconsistent with the
VI(b)651-D:2, contemplatestext of RSA because the text relief when the

“favorable,”DNA hung jurynew test results are and a would be a “favor-
able” outcome.

A plain reading of the statute shows that the word “favorable”
DNA testing, dispositionrefers to the results of the not the ultimate of the

VI(b)651-D:2,testingcourt case for which the is conducted. See RSA
“if DNA(stating hearing testingthat a will occur the results of . . . are

DNApetitioner”).favorable to the The results of a test are favorable
they exculpatory theyinsofar as are and unfavorable insofar as are

outcome, otherwise,Ainculpatory. hung jury is not an favorable or of a
sure,DNA ifhung jury maytest. To be a is an outcome that be obtained a

statute, however, ifrequires only hearingnew trial is ordered. The a the
favorable,DNA hearing,results are not a trial. See id. After the a court
ifmay produced hearingorder a trial the evidence at the demonstrates that

warranted, required grantsuch relief is but the court is not to a new trial
(or relief) DNAany merelyother because the test results were “favorable.”
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Rather, requires anySee id. the statute the court to “enter order that
justice,” circumstances,inmay,serves the interests of which certain

Thus, inhearingwarrant no relief other than the itself. See id. RSA
651-D:2,VI(b), condition, i.e.,prerequisite“favorable” defines the favorable

results,DNA give every possible maytest that can rise to outcome that
hearing.4follow from a See id.

B

We next consider the defendant’s assertion that the trial court errone­
ously leading probableconcluded that evidence to a mistrial would be

grantinsufficient to a retrial under the Cossette new trial standard.5

evidence,procure upon newlyTo a new trial based discovered a
“(1)prove failingdefendant must that he was not at fault for to discover the

(2)trial; admissible,evidence at the former that the evidence is material to

4 (1)ancillary arguments, claiming:The three that the State notdefendant advances would
retry by hung jury, rendering hung jury equivalenthim after a mistrial a thus a to ancaused

(2)acquittal; adopting “acquittal” phrase “retryingthat an the orstandard would render
VI(b) (3) that,resentencing petitioner” superfluous;the in section because theand word

portion dealing prerequisites“exonerate” is twice in the of the statute with the that mustused
RSA651-D:2, I(b) III(e),testing,be met to obtain DNA see but is not in theand used remedial

VI(b),provisions paragraph legislature hung juryof the a to suffice as “favorable.”intended
651-D:2,interpretation argumenton our of RSA the that the StateBased defendant’s

mistrial,retry rendering hung jury equivalent acquittal,not him after a thus a to an iswould
pertainimmaterial because “favorable” as in the statute not to court outcomes.used does

ancillary argument, apparent legislature specifiedAs to the it seems that the thesecond
i.e.,types may grant, vacating setting judgmentof relief that a court thedifferent and aside

conviction, trial,resentencing, granting plethoraof or a new to the ofaccommodate
may coming purviewcircumstances a court encounter in cases within the of the statute. For

example, may conclusivelythere be some cases where DNA establish that aevidence would
crime, judgment vacatingnot commit the therefore is to a final hisdefendant did and entitled

cases, trial,mayconviction.In other the DNA entitle the to obtain a newevidence defendant
exoneration;but not final in still others the DNA show the toand evidence would defendant

(orbe innocent of some but not all crimes ofwhich he was to have a lessconvicted committed
convicted), onlyserious offense than that of which he was thus be to aand entitled reduction

of his sentence.
respect ancillary argument, although acknowledgeWith to the final we thedefendant’s

legislature’s dealing prerequisitesuse of terms in the sections of the statute with todifferent
occurred,testing testing sensiblyavailable after has such cannot beand remedies difference

legislatureto mean that when the the “exonerate” in the former sectionsconstrued used word
greater showingjust testingit that a must make a to obtain than heintended defendant needs

651-D:2,testing.to make to obtain relief on the “favorable” outcome of the See RSAbased
(aVI(b); Breest,see also 167N.H. at 212-13 statute will not be in such a manner asconstrued

result). III(e)fact, states,paragraph specifically prerequisiteto to an In as the tolead absurd
ordering testing requires, among things, merely showing by convincingother a clear and

results,testing produces exculpatory testingthat the ... DNA the will constituteevidence “[i]f
new, 651-D:2,petitionernoncumulative material that will exonerate the . . . .” RSAevidence
III(e).
5 situation,parties applicabilityThe not contest the of the to this so we willdo standard

deciding applicableassume without that the is here.standard
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(3)cumulative;the merits and not and that the evidence is of such a
probably uponcharacter that a different result will be reached another

Cossette, newlytrial.” 151 N.H. at 361. “Whether discovered evidence
requires questiona new trial is a of fact for the trial court.” Id. “We will

clearlysustain the trial court’s decision unless its conclusion is unreason-
able.” Id.

Here, standard,disputes only prongthe defendant the third of the
argues hung jury qualifiesand that a as a “different result.” Such an

interpretation unsupported by years ago,is our case law. More than 150 we
apply requestsfirst elucidated the standard that would to new trial based

Inupon newly discovered evidence. v. The Union Mutual FireCrafts
Co., 44, (1858), grantInsurance 36 N.H. 51 this court stated that it would
if probable newlya new trial it was that the discovered evidence “would

verdict, producedhave controlled the and a different result.” Id. Crafts
id.;interchangeableestablishes that the word “result” is with “verdict.” See

(1991)Chase, 209, (notingsee also State v. 135N.H. 212-13 the reason that
ingenericthe term “result” was chosen over “verdict” the standard for

assistance,ineffective assistance is because the standard for ineffective like
trial, apply typethe standard for a new is “intended to to more than one of

proceeding”). Dictionary “hung jury” “juryBlack’s Law defines as a that
Black’s Lawby required voting margin.”cannot reach a verdict the

Dictionary (10th 2014). Consequently, hung jury987 ed. a cannot be
verdict,If hung juryconsidered a verdict. a is not a and “verdict” is the

“result,”equivalent hung juryof it followsthat a is not a “result” under the
standard for a new trial.

Chase, case,in InWe confirmed this view 135 N.H. at 210. that the
defendant, assault,who had been convicted of felonious sexual moved for a

uponnew trial based ineffective assistance of counsel. Id. Similar to our
evidence,granting upon newlystandard for a new trial based discovered we

seeking uponhave established that a defendant a new trial based a claim of
proveineffective assistance of counsel must that the “result of the

proceeding “unprofessionalwould have been different” but for his counsel’s
omitted).212 in(quotationerrors.” Id. at The defendant Chase contended

if merelythat he would have been entitled to a new trial he could “show a
hung jury.” readingreasonable likelihood of a mistrial based on a Id. “Thus

‘verdict,’equivalent argue[d]‘result’ not to be to that he[the defendant]
ifprevail persuaded onlyshould the additional evidence would have one

juror acquit.to . . .” Id. We ruled that the “defendant too much into[read]
”proceeding,’the ... use of the term ‘result of the because the standard for
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assistance, trial, applyineffective like the standard for a new is “intended to
Therefore,type proceeding.”to more than one of Id. at 212-13. we held that

hung jury qualifya does not as a “different result.” Id.6

issue, unnecessaryGiven our established law on this we find it to
in interpreting particularaddress the decisions of courts other states their

in ruling showingstatutes. We find that the trial court did not err that a of
probability hung jurythe of a on retrial was insufficient to meet the

obtainingdefendant’s burden for a new trial.

C

argues by excludingThe defendant next that the trial court erred from
hearingthe non-DNA evidence that he asserts would be available at a new

against specifictrial and would undermine the State’s case him. The
Kelleher, Neuschatz,evidence that the court excluded was the affidavits of

arguesand Morris. The defendant that the exclusion of this evidence was
standard,language policyinconsistent with the of the new trial the and

651-D:2,legislative history applicableof RSA and the case law from other
jurisdictions.

challenges evidentiary rulings‘We review to a trial court’s under our
ifonly rulingsunsustainable exercise of discretion standard and reverse the

clearly prejudice party’sare untenable or unreasonable to the of a case.”
(2013) omitted).Noucas, 146, “In(quotationState v. 165 N.H. 158 deter-

judicial discretion,mining ruling properwhether a is a exercise of we
objectiveconsider whether the record establishes an basis sufficient to

discretionarysustain the decision made.” Id.

generallyThe defendant’s assertion that the new trial standard
inimport bearing likelyconsiders the of new evidence terms of its on the

Yet, case,applied argumentoutcome of another trial is correct. as to this his
step: procedure byoverlooks a critical the outlined RSA 651-D:2. Because

VI(b)651-D:2,RSA creates a mechanism for a defendant to obtain relief
DNA in inuponbased new evidence circumstances which a new trial would
available, (2007),chapternot otherwise be see RSA 526 the conditions and

6 Bader, (2002),uponThe criticizes the trial court’s reliance State v. 148 N.H. 265defendant
claiming inapplicable directly questionthat Bader is because it not the ofwhetherdid address

“hung jury” Althougha to meet the new trial it is true that Bader notsufficed standard. did
issue,specifically hung jury faultingthe we see no basis for the trial court’s relianceconsider

proposition newlyon the case for the that can serve as the basis for a newdiscovered evidence
only probably acquittal upontrial when it is of such character that it “will result in an retrial.”

omitted).Bader, (quotation148 N.H. at 285
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imposed by prerequisitelimitations the statute as to such relief must be
strictly observed.7

Here, inthe trial court’s exclusion of the non-DNA evidence is accord
scheme,statutory petitionerwith the terms of RSA 651-D:2.Under the the

651-D:2,DNA Ifrequest testing.must first new See RSA I. the results of
VI(b).favorable,testing hearing granted.that are then a is See id. at At the

hearing, anythe court shall “enter order that serves the interests of
justice,” including setting grantingan order aside the conviction or a new

hearing preliminary step precedestrial. Id. The functions as a that a full
trial,repetition original by discovery anyof the and is occasioned not the of

evidence, DNAtype by discoveryof new but the of “favorable” new
inpoint chapterevidence. See id. At no RSA 651-D is non-DNA evidence

Thus, legislaturementioned. See RSA ch. 651-D. we conclude that the did
651-D:2,expand scope hearing required bynot intend to the of the RSA

VI(b) potential impactto consider the of non-DNA evidence.

by potentialWe are concerned the for abuse that could arise under
interpretation uniquethe defendant’s of the statute. RSA 651-D:2creates a

DNAoverturning uponmechanism for a criminal conviction based evi­
mechanism,dence. Absent that an individual’s motion for a new trial is

(2007)by years.barred the statute of limitations after three See RSA 526:4
(providing granted petitionthat new trial shall not be unless the is“[a]

of,years judgment complainedfiled within three after the rendition of the
suit”). An expansive readingor the failure of the of RSA 651-D:2 could

DNApurpose by permitting marginallyundermine this even favorable
catalyst grant uponevidence to serve as the for the of a new trial based the

untimely production Accordingly,of non-DNA evidence.8 we conclude that
in excludingthe trial court did not err the non-DNA evidence from the

hearing.

7 considering unique procedure by specificallyBecause we are the a statuteestablished
evidence, evidentiary practiceswith new DNA the in habeasconcerned observed federal

law,corpus analogous, similarly inapt.which the claims are aredefendant
8 (Ill.case, Dodds, 63,upon People App.The trial court an Illinois v. 801 72 Ct.relied N.E.2d
2003) appellate requestin which an Illinois court a for a newevaluated convicted murderer’s

pursuanttrial on DNA The DNA was to the Illinois statutebased evidence. evidence collected
upon chapter partially Reversingwhich RSA 651-D was Id. at 66. the trial court’sbased. denial

relief, appellateof the court with instructions for the trial court to anremanded hold
evidentiary hearing lightthe trial in of the new DNA results toand “consider evidence

whether those DNA results are so conclusive to warrant a new trial.” Id. at 72.determine
Starks,argues rely upon PeopleThe that we v. 850 206defendant should instead N.E.2d

(Ill. 2006). Starks, Dodds,App. relying uponCt. that a trial courtindicated should determine
probably changewhether new “DNA is so conclusive that it the outcome onevidence would

Starks,retrial.” 850 at 213. The Starks court then new DNA test results asN.E.2d considered
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D

Finally, argues rulingthe defendant that the trial court’s that the new
DNA against weighttest results did not warrant a new trial was the of the

Specifically, presenceevidence. the defendant contends that the of a second
DNA profile inevitablymale leads to the conclusion that Randall was

assailant, which, turn,inby upends theoryattacked a second the State’s of
inoriginal murderingthe case at the trial that the defendant acted alone

explanationsRandall. To the extent that the trial court considered other for
contact,DNA profile,the second male like contamination and casual the

speculation.” disagree.defendant claims the court “credited We

newly requires question“Whether discovered evidence a new trial is a
omitted).Cossette, (quotationof fact for the trial court.” 151N.H. at 361 We

clearlywill sustain the trial court’s decision unless its conclusion is
omitted).(quotation Contraryunreasonable. Id. to the defendant’s asser­

tion, presented hearing point definitivelythe evidence at the does not to the
DNA profileconclusion that the second arose from another assailant. There

inample support findingis the record for the trial court’s that the other
DNA fingernail clippingsunknown male found on the victim’s could have

resulted from either casual contact or contamination. The record makes it
theoryclear that these alternatives to the defendant’s “second assailant”

speculation.were not mere
Word, contact,expert, opinedThe State’s Dr. that casual which included

handshakes, restaurant,eating “passing people,”at a and even could have
DNAdeposited foreign fingernails.9 expertsunder Randall’s Both of the

specter significantwho testified conceded that the of contamination was a
Nasir,expert, possibleconcern. The defendant’s Huma stated that it was

inconducting autopsyfor a medical examiner an the 1970sto use the same
Word,clippers multiple According practicenail on bodies. to this would

demonstrating serology expert presentedwell as that the State’s “untruthful orevidence had
testimony by testifying contrary original serologyinaccurate” to the test results.

However, objectedthere is no that the State in Starks to ofindication consideration
serology expert’s testimony. Additionally,of the incorrect See id. at 213-14. theevidence

serology testimonythat the was incorrect a result“[a]sdefendant discovered of defendant's
added). court,expert’s report.” (emphasis guidanceDNA Id. at 211 Without from the Starks

serologywe cannot know whether the court the because Illinois’sconsidered evidence
new, evidence,post-conviction DNA statute allowsthe court to non-DNA because theconsider

evidence,serology simplycourt the to be DNA or because the Stateconsidered evidence did
Thus,object provides supportnot to of the Starks scant for theconsideration evidence.

VI(b)651-D:2,argument interpret permitthat we RSA to ofdefendant’s should consideration
new non-DNA evidence.
9 identifyingThe faults for not when how the contaminationdefendant Word and occurred.
However, untoward,inability hardly given technologythe to so seems the fact that currentdo

permit depositednot of the circumstances which the DNA was nordoes determination under
deposited.at what time it was



654

significant pointshave led to contamination. The defendant to the conclu-
Gill,in by “leading authority”sions a 2014 book authored Professor Peter a

studies,in DNAthe field of evidence. The book summarized several each
DNAasserting observing foreign profilethat the chances of a under an

Word, however,fingernailsindividual’s absent “intimate contact” are low.
“many contradicting findings.testified that there are studies” those

support argument “speculation”To his that the trial court credited when
contamination,considering possibility pointsthe of the defendant to Nasir’s

in DNAtestimony regarding preparing samplesthe measures she took the
using isopropanolfor the 2012 test. These measures included and a Bunsen

Word, however,equipment.burner to sterilize the lab noted that she knew
inindicating removingof no studies that Nasir’s methods were effective

regardcasual-contact-based or contamination-based DNA.10With to the
DNA,isopropanol used to remove the Word observed that it do“[would]

ifnothing contrary,to the DNA.” On the Word noted that there were
instruments,DNAalready contaminating isopropanolon the “the [would]

DNAhelp preserve quite nicely.” complications arisingit Other from
testing complicationswere mentioned as well. These include stochastic
effects, DNAmultiplewhich distort the observed relative concentrations of

DNAprofiles, degradation.and
DNAimportantly,More all four of the tests conducted since 2000 have

DNAfailed to exclude the defendant as the source of some of the male
fingernails, contradicting positionunder Randall’s thus further his at trial

inthat he had never interacted with Randall and was not the State when
inespecially consequential light relativelyshe was killed. This is of the low

(theprevalence gene appearingof the alleles variational forms of a on a
chromosome) fingernail clippings, accordingtested on the to evidence

alleles,presented to the trial court. The which are consistent with the
alleles, instatistically appear population onlydefendant’s the Caucasian

140,000 in“roughly one time out of the African Americanindividuals^]
26,000in inpopulation roughly Hispanic popula-once individuals and the
32,000inapproximately togethertion once individuals.” Viewed with the

trial,presented original agreeevidence at the defendant’s we with the trial
that, results, DNAconsideringcourt even the 2012 test the evidence is
inculpatory exculpatory.”11“more than

10 Word,According reducing possibilityto the most effective for the of DNAmethod
by soaking samples period”contamination is DNA in bleach for “an extensive of time. Even

then, DNA, merely up enough pieces”the bleach not remove the but “breaks it into smalldoes
by testing systems. Regardless,that it cannot be DNA that measure was notdetected utilized

here.
11 presence profile, ingThe asserts that the of a male assum it came from andefendant second
assailant, upends theory support position,the State’s at trial. In of his he cites a trial court
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case,upon analogousThe defendant relies what he asserts is an an
order, Andersen, 01405,unreported PeopleIllinois trial court v. 80 C at 1-3

(Ill. 20, 2015).There,Cty. July petitionerCir. Ct. Cook the was convicted of
indegreefirst murder 1980based on his confession that he had killed the

by policevictim with a knife that had been found near the crime scene. Id.
2, policeat 8. The tested blood found on the knife and discovered that it was

blood, 2018,A InType type.which matched the victim’s blood Id. at 8. the
DNApetitioner successfully testingmoved for to be conducted on the knife

4-5,fingernail clippings petitionerand on from the victim. Id. at 8-9. The
addition,Indefinitively samples.was excluded from both Id. at 4. the victim

DNAwas excluded as a source of for the blood found on the knife. Id. at 4.
trial,hearing petitioner’sAt the on the motion for a new the State

outcomes,“questionfed] reliability” assertingthe of the test contamination
presentas the source of the aberrant results. Id. at 5.Yet the State did not

claim,any experts scholarly supportor articles to its nor did it contest the
petitioneracademic works that the had submitted. Id. at 7.

First,inappositeWe find that Andersen is here.12 the results obtained
infingernail clippings definitivelyfrom both the knife and the Andersen

DNApetitioner, onlyexcluded the whereas the latest results here exclude
DNA profiles.the defendant as the contributor of one of the Id. at 4.

Second, Andersen,inonlythere was one test whereas here there were
DNAprevious fingernails,three tests on the victim’s each of which failed to

4-5, Third,DNAexclude the defendant as the source. Id. at 8-9. the State

There,undergo testing.in 2000 that him to the first of DNA theorder issued allowed round
“negativecourt that a DNA match between the the materialstated defendant and underneath

killer,”Ms. nails” meant either that the was not the or thatRandall’s “defendant Randall “had
struggle person immediately prior beinga violent with some other than the todefendant killed

by “radicallyhim.” The court wrote that either of these scenarios be from thewould different
argument jury” seriouslyState’s to the in theand would undermine confidence defendant’s

misplacedconviction.The reliance on the court’s 2000 is because the testdefendant’s decision
that the cannot be as the contributor of some of the DNAreaffirmed defendant excluded

fingernail clippings.material on The statements in the court’s 2000found Randall’s decision
predicated assumption only samplewere on the that one DNA be thatwould found would

profile.either be consistent or inconsistent with the It not envision thedefendant’s did
possibility multiple profiles might clippings,that DNA be from the nor itrecovered did

prospectthe that another DNA contributor result from casual contact orconsider could
contamination.
12 Clark,unpersuasiveWe also the reliance on Commonwealth v. Nos.find defendant’s
92-CR-42, Ct., 14,2016),(Ky. July authority.92-CR-43 Cir. which he as lateMeade submitted

Clark,16(7). Andersen, readily distinguishableSee SUP.Ct. R. Similar to is from this case in
(1)followingrespects, among testing body,the others: DNA of a hair on the victim’sfound and

defendant,prosecution belonged definitivelywhich the at trial to one wasasserted determined
(2)defendant; testingnot to be the hair of that DNA of a cloth which the defendant testified

hand,resulting cutting prosecutionat trial his own from his his but which thecontained blood
animal,resulting killingwas animal from a ritualistic Satanic of an wasasserted blood

(3)be, fact, blood; prosecutionto in the own the nodetermined defendant’s and introduced
refuting the DNA test results.evidence aforesaid
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in presented support theory,Andersen no evidence to its contamination nor
petitionerdid it rebut the academic articles that the had submitted. Id. at

5, Here, inexpert7. the State called an forensic science who stated that
possibility,contamination was a definite and rebutted the academic studies

bycited the defendant.

Furthermore, DNA in lightthe new evidence must be considered of
Cossette,original (requiringthe trial evidence. See 151 N.H. at 361 a

seeking provedefendant a new trial to that the new evidence “is of such a
probably uponcharacter that a different result will be reached another

trial”). At trial the defendant claimed that he had no contact with Randall
inany Hampshireat time. He further claimed that he was not New at the

time she was murdered.
However, presented Haggett’sthe State evidence that the defendant left

inheadingManchester residence around 12:10a.m. the direction of Granite
Square. Multiple seeing matchingwitnesses testified to a woman Randall’s
description hitchhiking Square shortly midnight.near Granite after Other

gotwitnesses testified that the woman into a car that matched the
Furthermore,appearance gaveof the defendant’s car. one witness a

description of the driver that was consistent with the defendant. The same
found,day body policethat Randall’s was the defendant went to the station
body thought policeand stated that he heard a had been found and the

speakwould want to with him.
Doyon bodyinterviewed the defendant two weeks after Randall’s was

trial,found and noticed scratches between the defendant’s knuckles. At
Doyon testified that those scratches were consistent with “defensive”

trial,in fight. During presentedwounds received a the the State forensic
linking clothing,evidence the defendant’s car to Randall’s as well as

Carita,testimony from who claimed that the defendant had confessed to
murdering Randall.

(1)finder, havingWe cannot conclude that a fact heard: all of the evidence
(2)trial;against originaloffered the defendant at his evidence unavailable

at that trial that the defendant could not be excluded as the contributor of
(3)DNA fingernails;at least some of the found under Randall’s and

possible originsevidence unavailable at that trial of the of the other
contributor,DNA probablyunknown male would return a verdict different
by original jury. Consequently,from that rendered the we hold that the

clearlytrial court’s denial of the defendant’s motion for a new trial was not
contrary weightunreasonable or to the of the evidence.

Affirmed.

Dalianis, C.J., Bassett, JJ.,Hicksand and concurred.


