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much more upon the discretion of the court, than upon any
settled rules of law. = Jones vs. Hacker, 5 Mass. Rep. 264.
~—Mansfield vs. Doughty, 3 Mass. Rep: 398 ~-and Bul—
lard vs. Coolwlge, 3.-Mass. Rep 324

Report rejected

BN

EDMUND ROBERTS oversus SAMUEL WIGGILN.

A deed of bargain and sale by an infant is.not void, but voidable. No person
except the mfant and his Jegal representatives can avoid such a contract. A
deed, and a mortgage back of the same date o secure the considerdtion
money, must be considered as one transaction ; and if the latter be avoided on
secount of infancy, the former dlso becomes of no effect. What acts of an
infant amount to an avoidance of his deed. :

THIS was a writ of entry.

The defendant disclaimed as to part of the land, and plead-
ed the general issue as to the remainder. The issue was
joined; and on trial hete at the last term the following facts
appeared in-evidence :

On the 14th of November, 1814, the plaintiff, by deed of
that date, couveyed the demanded premises to one John B.
M Intire, then a minor. At the same time, to secure the
consideration money, said M’ Intire executed to the plaintiff
a mortgage of the land purchased. AM’Intire became of age
January 5, 1815, and on the 30th of the same month the de-
fendant extended an execution in his ownfavour against the
said M’ Intire, on that part of the premises not disclaimed ;
and under the extent he entered, and still continues in pos-
session: claiming title.

By consent a verdict was taken for the plaintiff, subject to
the opinion of the court upon the question, whether he was
entitled to recover upou the preceding facts,

Hale; for the: demandanit.

Clrosby, for the tenant.

Woonsory; J. delivered the opinion of the court.

"The parties in-this ease both claim under: Jokn B. M Ti-
fire. But the mortgage deed of the demanded premises from
him to the plaintiff ‘was made previous to the defendant’s
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extent;-andithe p‘lainti jid ?is}'ihé'x‘e‘fme“ entitled to recover; uns
less the minority’ of MiIntire,at-the-time he ‘executed said

- deed, can-be interposed by:the defendant-to avoid it

" 'The mortgage not having been for necessaries’is void or
voidable.++ L'Powell Con. 34.—1 Newland Con. 1. Ceuris,
however, incline to construe infant’s contracts voidable rath-
er than void ; because such construction oftener promotes
public justice, and operates at the same time more beneficially-
to the minor himself, for whose sole advantage the privilege
of ‘aveiding a coutract is conferred. ~Beae, 4b, Leases; B,}—'-—-
3 Burr. 1805, Zouch vs. Parsons. ;

As contracts which take effect by manual delivery convey
usually an interest and not a mere power ; such, whenmade
by.an infant, whether the interest pass toor from him,aré'in
general not void but veidable.  Newl. C. 11—Perk,seci 1%,
19. Conveyances of real estate, therefore, as theystake ef-
fect by manual delivery, are only veidable. Burr. 1805
8.1 ¥Woodes 400--1.— Bae.; title ** Void and Voidable,”? .
~=11 John, 539.—13 Mass. pr 239,

The mortgage to the plaintiff; then, being not void bat
voidable, we apprehend that the infant alone, or his legal rep-
resentatives, are permitted to aveid: it. . The reason of the
rule extends ouly to them, because, as before observed, the
vrivilege is conferred for his sole benefit.  While living; he
shiould be the exclusive judge of that benefit, and wheu dead
those alone should interfere who legally represent him.
Could his contracts be avoided by third persons, the:principle
would operate -not for his, but for thefr benefit ; not whent he
chose to avail himself of hisprivileges, but: when strangers
‘elected to do it.  This would render the rule unreasonable;
and mar the whole symmerry of the law upon the subject of
infaney. The following autborities. place the point beyound
dispute. 8 Coke 43.—Burr. 1808.—2 Chitty’s Pl 233,
noter—2:John: 279.—6 do. 257.—5.do. 16013 Mass. Rep

240; 375,

The defendant; then cannot, at . his -own pleasura aﬁd
choice, avoid the mortgage of John B. M Intire to the plain-
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tiff, but some act of M T ntire himsell must be Qhown, that ~ Beberss

annulled it. : , , ¥ T

In general, an infant to avoid his deed: st reéntera: oh
the land and oust the occupant. -Oryifalreadyin possession,
must perform some act- explicitly evincing his intention- to
defeat-the conveyance..- Many acts might suffice for.this
purpose; as an express and formal notice to the other. party ;
or, ifsued himself in-ejectment; interposing minority-as a de-
ferice against the deed ; -ory making a- subsequent grant of
the same premises, and, when vouched, resorting to the same

i xggm

defence.

Where the land is all wild, a mere sale of it at a subse-
quent period may sufficiently indicate his intention, as in
Jackson vs. Carpenter, 11 John. 539. But the evidence in
this case affords nothing on which to found the least presump-
tion that M’ Intire has ever wished-to avoid his'mortgage to
the plaintiff.

Foraught that appears, the premises were i1 a state of
cultivation, and the alienation of themn to the defendant pure-
Iy involuntary, being by the extent of anexecution not made
by M’ Fptire's direction. If any inference results from his
occupation of the land after twenty-one years of age until
said extent, without any notice to the plaintiff; or any act
indicating a desire to avoid the mortgage, it is, that he con-’
tinued, as he commenced his possession, a tenant at will fo
the plaintiff, and thus tacitly aflirmed rather than annulled
the mortgage(l.) O, Foe, 20

€ASES,

But whatever acts M’ I'ntire might have performed with a C”M;g 14%5%

view to disannul his deed to the plaintifl, it would require £ 136, Doevs.
much eonsideration -before we should.decide that he could
disannul it, withont aveiding also at. the same time the plain-
il ’s deed to him ; and in that event the title would remajn
in the plaintiff, and justify the verdict taken at the trial.
An infant cannot ratify a lease to himself, and avoid a cove-
nant in it to pay rent... Bac. Ab., Leases, B.
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- Nor'can he hold lands conveyed to him in exchange, and
avoid the transfer-of those with which he parted.: 4 Cruise
142.~=Co: Lit.-51;6.: « sh e e
If, also, a conveyance and immediate reconveyanceof the
same premises; to secure the consideration, be regarded inlaw
as:one transaction, like an-absolute deed and -a-defeasance of
the same “date, (1 John. € 9L —4 Mass. 566--9.—=13dv;
55,) it would seem very difficult-to-avoid one and affirm the
other. ‘However this may be, we entertain no doubt onthe
other points. The plaintiff is entitledto judgmentupon the
verdict.

Let it be entered accordingly.

P
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DAVID ROBINSON ET AL. versus RICHARD CROWNINSHIELD.

Where a special contract was made by A and B with C, to keep for him ina pre-
seribed  manner a number of sheep: and C had prosecuted and recovered
against them for not in all respects fulfilling the contract—the judgment in that
suit offered in-evidence by him to defeat a subsequent action of theirs'for the
keeping, is not a conclusive bar. But they are entitled to nothing, on either the ~
special or general counts in their declaration, without shewing a substdatial
performance of that part of the agreement on which their action is. founded.

ASSUMPSIT for the keeping of a number of sheep-be-
longing to the defendant. One count was upon a special
agreement as to the manner and price of feeding and super-
intending them ; the other was general for the:hay; grain;
and labor furnished. :

The cause was tried here at the last term, upon the gen-
eral isste. 'The plaintiffs proved the special agreement de=
clared on. 1t “was in writing, dated November 14,1815,
and amounted in'substance to an ‘obligation by Crowninshield
to pay the plaintiffs two dollars fifty cents per head a year
for keeping one hundred full blooded Merino sheep; reckou-
ing two dollars for witter and fifty cents for summer. They
were to be  pastured on high ground—well salted—housed




