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“natural development of means of transportation,” ( Opinion of
the Justices, 94 N. H. 501, 505) and the facilities provided a
furtherance of “a viatic use of the way.” Lydston v. Company,
75 N. H. 23. It follows, therefore, that the answer to the second
issue is in the affirmative.

The third issue raised the issue of the authority of the State to
enlarge and improve on an existing right of way to public waters.
It has long been the rule that the layout of a new highway may
be in part over an old highway. Stinson v. Dunbarton, 46 N. H.
385. No authority has been cited in support of the denial of the
State’s right under this statute to lay out adequate roads or to
improve existing ones and we consider the action taken in this
case to come within that power.

Petition dismissed.

All concurred.
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Burns, Bryant, Hinchey & Nadeau and Ross V. Deachman
(Mr. Deachman orally ), for the plaintiff.

Arthur J. Reinhart (by brief and orally ), for the defendant.

Duncan, J. Examination of the transcript discloses its ade-
quacy to support the finding of the existence of cause for the
legal separation granted. Similarly the Court could properly find
that the cause arose while the parties were domiciled in this state
(RSA 458:6 ) and that it was in existence at the time of the filing
of the petition. RSA 458:8.

Evidence of cruelty or other misconduct by the defendant before
the parties came to New Hampshire was properly received to
explain the plaintiff’s apprehension concerning the defendant’s
conduct toward her while they were domiciled here. Contrary
to the suggestion of the defendant’s brief, the evidence of conduct
injurious to health was not confined to “one selected instance.”

The testimony presented issues of fact which were peculiarly
for the Trial Court (Morgan v. Morgan, 101 N. H. 470, 471)
whose determination is binding here, since there was evidence to
support it. Szule v. Szule, 96 N. H. 190; Buck v. Buck, 97 N. H.
178; Kotarba v. Kotarba, 97 N. H. 252.

Much of the extended hearing was devoted to examination of
the assets of the parties, with respect to which the Court ordered
a division of property. The defendant has questioned the order
for allowance toward the fees of plaintiff’s counsel. Although the
authority of the Court to make such an order does not appear
to us to be questionable, it is to be exercised with reasonable
restraint. RSA 458:27; RSA 458:19; Guay v. Association, 87




462 I

N. H. 216, 222; Veino v. Veino, 96 N. H. 439, 441. See, Salito
v. Salito, 107 N. H. 77. .
The record discloses no error, and the order is

Exceptions overruled.

All concurred.
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