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where, here, had1983), particularly as the defendant(1st Cir.50
longer delays byalready hissignificantly own actions.caused

Affirmed.

All concurred.
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Stephen Merrill,E. attorney general (Michael Ramsdell,D.
attorney, on brief), bythe brief for the State.

Green,Joanne appellate defender,assistant Concord, byof brief
for the defendant.

Thayer, J. The appealsdefendant separatefrom two convic-
illegaltions for the drugsale of a narcotic in violation of RSA 318-

B:2. The defendant following jurywas convicted a trial and
sentenced to yearsserve from prison5 to 15 drugin for a sale which

4,Apriloccurred on (case1985 85-2116),No. and was convicted
following jurya second trial and sentenced to a term of 3 to1/2

years drug7 for a sale which September 13,occurred on (case1985
85-2117).No. This court consolidated the appeals.defendant’s two

The challengesdefendant grounds:his convictions on four that the
Trial {Bean, J.)Court (1) denyingerred in his motion to dismiss
the (No.first 85-2116)indictment for failure of the State to disclose
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(2) denyingidentity informant; in his motionof its confidentialthe
85-2116)(No. the State’sbecausethe first indictmentto dismiss

(3)arresting prejudice;delay caused him actualin the defendant
priorallowing impeach the defendant within the toState

allowing(4)trials; as a fulland in into evidenceat bothconvictions
drugcopya of the defendant’s 1971exhibit at the first trial

follow,that we affirm.For the reasonsconviction.
underlying are asthe defendant’s first convictionThe facts

April 1985,4, the PoliceDetective Brackett of Nashuafollows.On
Department, from Policeand two detectives the Manchester

Judy’sinvestigationconductingDepartment, atan undercoverwere
p.m.,approximatelyAt 9:25Pine Street in Manchester.Bar on

entered the barBrackett a confidential informantDetective and
theythrough approachedbar, werethethe rear door. Once inside

Gotayby The confidential informantone Anselmo Pacheco.
point, afterPacheco. At someDetective Brackett tointroduced

introducing the oftwo, toward front thethe the informant walked
get told he wishedto Brackett Pacheco thatbar a beer. Detective

away,purchase then walked several feetsome cocaine. Pachecoto
standing. sawwas Detective Brackett theto where the defendant

baggies pocketglassine from hisremove smalldefendant several
Pacheco then returned to whereand them to Pacheco.hand

drugs him.and sold the to TheDetective Brackett was located
subsequentlybaggies wasin each of thesubstance contained

completed,After was Detectiveas cocaine. the saleidentified
shortly bybar, thethe thereafter confidentialBrackett left followed

Brackett outside theThe then met Detectiveinformant. informant
anyhad cocaine.asked him if he obtainedbar and

charged1985,25,arrested on October andThe wasdefendant
drug.illegal trial,a At the defendantwith sale of narcoticthe
Judy’sfrequentedalthough Bar, he uncertainhe wasthattestified

April 4, He tohe there on 1985. admittedas to whether was
having given drugsknowing to sell.to PachecoPacheco but denied

September 1985, from which the13, the date of the actionOn
O’Learystems, ofDetective Richarddefendant’s second conviction

continuingDepartment undercoverwas thethe Manchester Police
drug Judy’sinvestigation of theBar on Pine Street andof

p.m.,approximatelyapartments the At 7:45located above bar.
buildingO’Leary escape the andthe fire ofDetective climbed rear

apartment. openedThe defendant thethe door of anknocked on
O’Learydoor, wished tothe defendant that heand Detective told

purchase the kitchenThe defendant then went intosome cocaine.
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bagplastic containing refrigeratorand removed a cocainefrom the
O’Leary.and sold it to Detective

trial, that,At the defendant testified hewhile could not
September 13, 1985,remember where he was on he was not in an

apartment Judy’s selling drugs.over Bar
argumentWe first'address the defendant’s that State’sthe failure

identityto disclose the of the confidential informant constituted
grounds upon charge.Aprilsufficient which to dismiss the 4 Fol-

lowing pretrial hearing compela on the defendant’s tomotion dis-
(Wyman, J.)informant,closure of the confidential the Trial Court

findingmotion,thedenied that “the confidential informant. . . was
eye allegednot established to have been an witness to the offense.”

subsequent hearing, J.)(Bean, upheldAfter a the CourtTrial the
prior determination.

argues rightsprocessThe defendant that he deniedwas his due
(presumablyunder the United States Constitution the fifth and

amendments) part I,fourteenth and under 15 ofarticle the New
Hampshire “produce mayproofsConstitution to all that be

Const, pt. I,to N.H.favorable himself.” art. 15. aWhen defendant
Constitutions,both the andinvokes State Federal willwe consider

addressingthe State claim before the federal claim. See State v.
(1983); King,Ball, 231,226, 347,124 N.H. 471 A.2d 350 State v.cf.

173, 176, (1988).N.H. Accordingly,973,131 551 A.2d 975 we first
independently.theaddress defendant’s State claim As an issue of

questionlaw,State constitutional the defendant’s claim is a of first
impression. (1978);Arthur, 561,v.State 118 N.H. 884391 A.2dCf.

Thorp, (1976).303,v. However,State N.H.116 358 A.2d 655 we
have the benefit of considerable case law decided under the Federal

guidance.Constitution for

determiningthat,We inhave held whether disclosure of
identity necessarya confidential informant’s is to afford the

right upontrial, must,a a fairdefendant to trialthe court based
particular signifi­possiblethe circumstances of the case and the

“testimony, ‘publicof thecance informant’s balance the interest in
protecting against rightthe flow of information the individual’s to
prepare Thorp, 310,his Statedefense.’” v. 116 N.H. at 358 A.2d

(quoting (1957)).States, 53,661 v.at Roviaro United 353 U.S. 62
may compelA trial court disclosure “when isthere evidence

demonstrating participant illegalthat the informant was a in the
activity charged testimony may‘to such an extent that his be

guiltconsidered a fairessential to determination of the issue of or
Berger, 83,innocence ....’” v. 93, 27,State N.H.125 480 A.2d 33

(1984) (quoting Schena, 73,v. 74-75, 93,State N.H.110 260 A.2d
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key question,(1969)). then, is whether the informant’sThe94
testimony State v.material to the defendant’s defense. Seewas

(1978),416, 643, denied,Breest, 419, cert.387 A.2d 645118 N.H.
(1979); 563,Arthur,v. 391see also State 118 N.H. at442 U.S. 931

atA.2d 885.
arguedBerger supra, thatthe theIn State v. defendant

testimony toat trial was essential hisconfidential informant’s
defense, evidence indicated that the informantwhere controverted

present drugmight which theat the transaction forhave been
charged. Berger, supra 92,at A.2d atwas 480 33.defendant

Observing that the confidentialthat the defendant’s claim
illegal drugparticipated unsubstantiated,sale wasin theinformant

purposesbe for of ourheld that “it cannot assumedthis court
illegalparticipated in sale toreview the State informant thethat

testimonydegree to a faira that his or her would be essentialsuch
guilt Berger, supraadjudication innocence.”of the defendant’s or

Similarly, supra,93, in v. Arthur we heldA.2d at 33. Stateat 480
disclose anof the conviction for failure tothat reversal defendant’s
“ha[d]where the defendant notinformant was unwarranted

testimony been][havewould ifwhat the informer’sdetermined
nothing[and] [t]here was to that theas witness indicatecalled a

anytestimony way [have] aid[ed]in thewould defend-informer’s
supraArthur, 563,at 391 A.2d at 885.ant.”

finding,Here, that evidence insufficientcourt’s the wasthe trial
transaction,a to isthe was witness theto establish that informant

bysupported thatthe record. Detective Brackett testified the
drugs changedaway hands,walked before theinformant had

although say informant had able tohe could not whether the been
Brackett alsofrom his location. Detectivewitness the transaction

bar, the whethertestified that onceoutside the informant had asked
obtaining drugs,inbeen successfulDetective Brackett had

indicating transaction.that the had not witnessed theinformant
Berger,facts, that thein the defendant’s claimOn these as

may drugthe ishave witnessed sale unsubstantiated.informant
only speculateThus, informantas to what thethe defendant can

testimonymight to, would havewhether suchhave testified and
Svoleantopoulos, 471, 474,N.H.in v. 130aided defense. SeeStatehis
speculation regarding(mere(1988)410, usefulness ofA.2d 412543

testimony satisfyto defendant’s burden toinsufficientinformant’s
disclosure);prove 563,Arthur, 118 at 391v. N.H.for Stateneed

presented,of evidence andA.2d at In view the inconclusive886.
testimony,significancespeculative weof the informant’s holdthe

dismiss,todenial of the motionthat the trial court’s defendant’s
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identity informant, wasof the confidentialfailure to disclosethefor
Berger, 93,discretion, at 480125 N.H.see State v.an abuse ofnot

process33, duein no denial the defendant’sand resulted ofA.2d at
Hampshirepartright I, of the Constitution.article 15 Newunder

protection the Federal Constitutionafforded underBecause the
identity confidential informantsof the ofto the disclosurerelative

greater Constitution, needwethan under our own Stateis no that
Ball, 124State v.the federal claim. Seenot address defendant’s

Breest,351;232, v. 118 N.H. atsee also Stateat 471 A.2d atN.H.
419, A.2d at387 645.

briefly argument thethatthe defendant’s relatedWe note
failed tothe Stateshould have been dismissed becauseindictment

testimonypreserve potentially evidence, i.e., the of therelevant
by failinginformant, Thewith the informant.to maintain contact

involving in theof evidencerelies on a line casesdefendant
possession lost orof which isor under the control the State

holdingdestroyed. lightHowever, tothat the failurein of our
identity ofdid not warrant dismissaldisclose the of the informant

argues,indictment, whether, theas the defendantthe defendant’s
consequence.of noState “lost” the informant is

argues beenshould haveThe defendant next that the indictment
arrestingdelay him, and theindismissed because the State’s

prejudiceresulting unavailability informant, to theof the caused
right process under the Stateand denied to bothdefendant his due

and Federal Constitutions.
argu­addressing the defendant’sBefore the substance of

questionclarify scopement, to be decided.we must first the of the
preconditions triggeringbefore“[T]he defendant must fulfill two

analysis: first, raise theconstitutional defendant musta State the
second,;. briefconstitutional issue below . . the defendant’sState

specifically provision .”. . .invoke a State Constitutionmust of the
(1986).Dellorfano, 628, 1163,632,v. 128 N.H. A.2d 1166State 517

present specificallycase, aIn the the to invokedefendant failed
provision the issue.of State Constitution in relative to thishis brief

generalRather, andthe defendant makes toreference “State
only casesDue Process” and attention toFederal directs our

Bradberry,grounds.constitutionaldecided on federal State v.Cf.
(distinguishing(1986)68, 72, 1380, caseN.H. A.2d129 522 1382

passing Constitution). Moreover,at theto Stateof “mere reference”
level, the sole the State Constitutiontrial defendant’s reference to

processpassingwas a to “the duerelative to this issue reference
Constitutions,” in theand madeof both Stateclauses the Federal

groundsarguing theBecauseof several for dismissal.context
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proceduraldefendant has failed meet his properlyto burden of
raising issue, onlya State constitutional we address his federal

Dellorfano, 633,claim. supra 1166;See State v. at A.2d at see517
Cimino,also 570, 572-73, 1197,State v. 126 N.H. A.2d493 1200

(1985) (cautioning defendants to raise clear State constitutional
inclaims at the trial level order to invoke the in Staterule v. Ball

appeal).on

interpretingIn process requirementsfederal due in this
context, applicablewe have held that the statute of limitations for

“provides guaranteean primary againstoffense bringing‘the
”overly charges.’ Varagianis, 226,stale criminal v.State 128 N.H.

228, 1117, (1986) (citation512 A.2d 1119 omitted) (quoting United
Ewell, 116, 122 (1966)); Philibotte,States v. 383 U.S. see v.also State
240, 244, 275, (1983) (prosecution123 N.H. A.2d presumed459 277

timely charges broughtif within limitations).statute of The
in approximatelydefendant this case was andarrested indicted

seven committed,months after datethe on which the offense was
six-yearwell within the statute of limitations for felonies. See RSA

625:8, I.

recognized processWe have that the due clause also has a
“‘ playrole protecting against oppressive delay.’”limited to in State

supra 228,v. Varagianis, (quotingat 512 A.2d at 1119 United
Lovasco, 783,States v. (1977)).431 U.S. 789 Under certain

circumstances, delay bringingthe chargesState’s in criminal
against may prejudicea defendant cause actual to the defendant

in process.and a Marion,result denial of due See United States v.
307, (1971); Varagianis,404 U.S. supra 228,324 State v. at 512

cases,A.2d at In1119. such the defendant must first demonstrate
prejudicethat delay.actual resulted from the v.United States

Lieberman, 889, denied,608 (1st 1979),F.2d 902 Cir. cert. 444 U.S.
(1980). Then, resulting1019 trialthe court must thebalance

prejudice against the ofreasonableness and the reasons for the
delay. Id.; Varagianis, supra 228,v. 1119;State at 512 A.2d at see

Lovasco, 790;supra Marion,also States v.United at United v.States
supra (distinguishing delayat 325 gaincase of intentional ato

advantagetactical defendant).or harass the

precedingin paragraphs,As stated the the trial court in this
case found the evidence toinsufficient establish whether the

eyewitness drug transaction,informant was an to the thusand
testimonywhether his could aided thehave defendant in his

Moreover, alleged delaydefense. whether the State’s contributed to
the is open facts,loss of informantthe to some doubt. On wethese
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prejudiceactualdemonstratefailed tothe defendanthold that
delay,resulting trial court thereforethat theandfrom the State’s

denying to dismiss.defendant’s motionin thedid not err
argument, incourt erredthe trialthatdefendant’s thirdThe

credibilityimpeachallowing hiswiththe defendant’sthe State to
Duringunavailing. trial,prior thethe firstconvictions, is also

impeach thecross-examination, toState, used three convictionson
degree assault, 1981afor seconda convictiondefendant: 1981

firearm, a convictionof a and 1981useconviction for the felonious
bypossession trial,a felon. At the secondof a firearmfor unlawful

forthese convictionsand second ofused the firstthe State
purposes.impeachment

609(a),Hampshire “‘evidenceRule of EvidenceNewUnder
prior inassistanceif it will be ofis admissibleof convictions

testimonyevaluatingproperly ifwitness andof the defendantthe
” Hickey,prejudicialprobative v.effect.’ Statevalue exceeds itsits

Vanguilder,(1986)(quoting60,53, 57, State v.A.2d 63N.H. 523129
provides(1985)).1116,326, 330, ruleA.2d 1120 The126 493N.H.

part:in relevant
credibilityattackingpurpose witness,of aof the“For the

of a crimethe witness has been convictedevidence that
only probativeif . . . the valuebe admitted . . . butshall
outweighsadmitting prejudicial effectthis evidence itsof

to the defendant . . . .”
probative609(a). determination of whether theN.H. R. Ev. The

outweighs prejudicial within thevalue evidence its effect isof the
discretion, will the trialtrial court’s sound and we not reverse

Hickey,determination absent evidence of abuse. See State v.court’s
supra Staples,59, 64; 278, 283,at 523 A.2d at State v. 120 N.H.

(1980).320,A.2d415 323
specifically priorHere, the trial court found that the

byparameters 609,”convictions were “within the established Rule
outweighedprobativeand ruled ofthat the value the convictions

prejudicial argues appealtheir effect. The defendant on that the
byimpeach credibility introducingneed to the defendant’s these

prior “slight” prejudice Theand the “substantial.”convictions was
credibility particularly important,issue of the wasdefendant’s

only allegedhowever, because the two witnesses to each of the
policeoffenses trial officer and thewho testified at were a

argues, prejudicedIf,defendant the defendant he washimself. as
by being priorjury’sat the first attention diverted to thetrial the

any,prejudice,offenses, if was when the defendantthe self-induced
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unnecessarilypresented jury lengthy explanationthe with an of
Indeed,past trial, againthese at theoffenses. second when the State

opportunity explainthe an prioroffered defendant to his convic-
tions, wisely objecteddefense counsel before the defendant could

Moreover,repeat lengthy trials,his atdissertation. both the court
gave limiting jury regarding priortoinstructions the the ofuse the
convictions, theyto effectthe that could be forconsidered
impeachment only,purposes torather than show that the defendant

conformityinacted therewith. On these facts we offind no abuse
by admittingdiscretion the trial court in the evidence.

Finally, arguesthe defendant that the trial court itsabused
allowingindiscretion into evidence as full copya exhibit a of the

drug concedes,defendant’s 1971 conviction. The defendant as he
must, “[allowing conviction,that the use of the 1971 otherwise

609(b) remoteness,barred under forRule its in order to contradict
testimony unobjectionable.”the defendant’s was . . . v.See State

442,Pugliese, 443, 925,129 (1987);N.H. 529 A.2d 926 see also N.H.­
yearsEv. 609(b) (convictions onlyR. more than 10 old admissible

circumstances). argues,in however,limited The defendant that the
prejudicial admittingeffect copyof the of the aconviction as full

“clearly relevance,”outweigh[ed] citing Berube,exhibit its State v.
771, 776, 509,N.H. 465 (1983). Berube,123 A.2d Hr we513 held
prejudicial submitting jurythat the effect of to the an entire

transcript, to; priorwhich included references two whichoffenses
admissible, onlywere not partotherwise when the introduction of

transcript necessary issue,of the was to determine the fact at
clearly anyoutweighed probative ofvalue the evidence. Id.

case,In drugthis the State introduced evidence of the
during falselyconviction first trialthe when the stateddefendant

he anythingthat had never arrestedbeen for than acts ofother
given explainviolence. When was opportunitythe defendant an to

conviction, falselythe circumstances of the he he hadtestified that
pleaded guilty that,that he guilty,not had inbut been found and

any event, guiltybeen drugs belongedhe had not because the had
only after guiltyto someone else. It was the defendant’s denial of the

plea, lengthy testimony,and his and confused that the movedState
copy convictionto admit a of the as an exhibit. Where the defendant

jurypresentedhimself withthe the substance of the conviction
sought to admit evidence,the the copybefore State into and where

limiting encompassedthe trial court’s instructions ofall the
convictions,prior bydefendant’s we find no abuse of discretion the

admitting copyin thetrial court 1971of the as anconviction
exhibit.
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appealin notice ofby histhe defendantraisedThe other issues
Daboul v. Townwaived.briefed, therefore deemedand arewere not

1148, (1983).309, 1149307, A.2dHampton, 124 N.H. 471of

Affirmed.

All concurred.
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