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alteration, will and ulti-they vitalityor loseexpansion,change,to
Rathkopf’s ZoningZiegler,4 TheE. Law ofexpire.willmately

Planning (4th 1991). readily§ ed. This case is distin-and 51.07
Henniker, a which we alsofrom v. Town caseCohenguishable of

356-B:5,on RSA which governsbecause Cohen reliestoday,decide
Here, there is nodevelopment.of condominiummunicipal regulation

of noncon-pronouncement regarding regulationspecial legislative
forming uses.

to add therequired pro-we hold that a variance wasAccordingly,
and, therefore, trial court’s Be-ruling.affirm thethree storiesposed

reach thedispositive,on this issue is we do notholdingcause our
inintervenors theirCity cross-appeal.raised the and thebyissues

Affirmed.

All concurred.
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Manchester, Cazden,Brian C. of andShaughnessy, Elizabeth of
Manchester, brief,on the and Ms. Cazden fororally, plaintiff.the

(PeterCasassa & ofRyan, Hampton J. on the brief andSaari
orally), for defendant Robert Dow.

Horton, J. Defendant Robert Dow anbrings interlocutory ap-
J.),from a decisionpeal by the Court hisSuperior (Temple, denying

quash enjoinmotion to execution a questionand sheriff’s sale. The
in this ispresented appeal whether a creditor of ajudgment general

can topartnership satisfyseek a default thejudgment against part-
nership by levying execution aagainst propertythe individual of

inpartner joinedwho was the suit and who butappeared generally,
against whom hasjudgment yetnot been rendered. We thathold the

so,maycreditor not do and we therefore reverse the decision of the
trial court.

The isunderlying suit an action theby plaintiff seeking payment
for services toprovided D&K Land aDevelopers, New Hampshire
general The defendant apartnership. generalwas ofpartner D&K
Land Developers. Each of the partnership’s partners joinedwas in
the suit. The trial court judgments againstentered default part-the
nership and all onlybut one of the Thepartners. partner not de-

defendant, Dow,faulted was the appealing Robert who filed a general
appearance. The trial not a judgmentcourt has entered against him.
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thethe or defaultedpartnershipto find assets of eitherUnable
its the in-satisfy judgment, plaintiffwith which it couldpartners

the individual in-uponlevied defendant’sthat execution bestructed
namedFalls. The execution D&Kin inproperty Hamptonrealterest

and the sheriff toas debtor commandedDevelopers judgmentLand
chattels, of the debtor. Robertjudgmentor landsgoods,on thelevy

the atsubsequently plaintiffwas sold toreal interestpropertyDow’s
trial court’sis from thepresent appeal broughtsale. Thea sheriff’s

enjoinand thequashmotion to executionof the defendant’sdenial
that, as no has been enteredjudgmentThe defendant arguessale.

action, notmay proceedin the plaintiffhim the underlyingagainst
that it mayThe countersplaintiffhis individual property.against

the from the defendant’sjudgment against partnershipitscollect
both and served inhe has been named theproperty,individual as
that is unnecessaryaction. It further remand asunderlying urges

them,facts, to its characterization of are notaccordingmaterialthe
in dispute.

heldmaya be liablepartner general partnershipEach of
debt, soamount and this is withoutpartnershipfor the entire of the

several,joint, jointwhether is or and several. Seeliabilitytoregard
(1868);Smith, 111, 68v. 48 N.H. 115 see also C.J.S. Partner­Bowker

179, (1950); 639,§Partnership§ at 59A Am. Jur. 2d at632-33ship
(1987). Act, inadoptedthe as NewPartnership556 Under Uniform

304-A, in of aexcept part­in RSA the instanceHampshire chapter
trust,ofor breach a partner’s liabilityner’s act awrongful partner’s

joint,of the is notpartnershipthe debts and severalobligationsfor
liability requiresseveral. 304-A:15. Such a statusjointor and RSA

Rand,v.partner.of each Peebles 43adjudication liability againstan
337, (1861); Duncan, Head, 1305, 1307-08Inc. v. 519 So.2dN.H. 339
1988).(Ala. invites that must bepartnerIt individual defenses con­

Judgment judgmentasupra. againstSee Peebles v. Randsidered.
reaching judgmentis to an execution thatrequired supportdebtor

1990), :12.property. (Supp. Multiple judgmentsRSA 527:1debtor’s
execution, onlyinmaysame contract be included one but oneon the

Aoutstanding. judgmenta time 527:9.mayexecution at be RSA
theagainstthe will not an executionagainst partnership support

inof to whom the trialproperty general partners respectindividual
Duncan,See, Inc.,yet judgment. e.g.,has not entered 519court

1308; Davis, 73, 631,77,75 Idaho 267 P.2dBalleySo.2d at v. 633
(1954).

us, appearance.In the case before the defendant filed a general
as the theplaintiff’s allegations concerningThis served a denial of
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WIEBUSCH,4 HAMP­NEWR.liability. Seeindividualdefendant’s
281,§ at 192Practice, and ProcedurePracticeCivilSHIRE

221, that the§ at 710. We determine(1984); Partnership68 C.J.S.
tolevy proceed againstit a sheriff’swhen allowedcourt erredtrial

of hisresolving the issuewithoutpropertyindividualthe defendant’s
liability.individual

be leviedproperlycould notwe hold that executionAlthough
judgment issuedbeforepropertythe individualdefendant’sagainst

Developershim, against D&K Landthat defaultwe note theagainst
thecontestingfromforecloses the defendantother partnersand the

limits him to assert­andby partnershipof the debt owed thevalidity
thebyof a debt oweddefenses. The nonexistencehising personal

See 68to the itself.partnershipis defense belongingapartnership
224, no­§ at The defendant here had actual713.PartnershipC.J.S.

default, impliedhe had author­andimpendingthe suit and thetice of
C.J.S.uponan the 68binding partnership.enterity appearanceto

accident, mistake, or213,§ In the absence ofat 690-91.Partnership
re­misfortune, judgmentthe withis to defaultthe defendant bound

itself havethe couldpartnershipto defenses whichthosespect
for Eatonthe to obtain counsel it. Seehad defendant not failedraised

WIEBUSCH,578, 120 433, (1923);Clarke, 577, A. R.80 434-35N.H.v.
1989).1870,§ n.52 (Supp.atsupra

as­byof the executionplaintiff validityThe also theurges
304-A:40,1(b). subpara­that lies RSA Thatthis action underserting

toassets include the contributionspartnershipthatgraph provides
toby partners necessary satisfy partner­of amountspartnershipthe

A for enforc­legal entity purposesliabilities. is a ofship partnership
assets, Civiello,v. 126Swiezynskiing judgment against partnership

(1985);142, 146-47, 489 634, 638 AM.N.H. A.2d 59A JUR. 2d Partner­
7, 240, required§ at and are to contribute topartners partner­ship

304-A:40,to liabilities. See RSA IV.satisfy partnershipassetsship
Thus, there is itplaintiff, requirement pro­to the no thataccording

in hisjudgment proceed againstthe order toagainstcure defendant
usThis fails to for two rea­property. argument persuadeindividual

First, to ac­apply “settlingthe RSA 304-A:40provisionssons. of
dissolution,” a notpartnerscounts between the after circumstance

Second, theon record defendant’s toright pre­the here.apparent
would, event,to individual inpersonal liability anysent defenses his

intact.remain

inFinally, the cites our decision v.plaintiff Attorney General
406, 408, 1072, (1989),132Morgan, arguesN.H. 565 A.2d 1074 and
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court,maythat we the trialuphold as the defendant has filed neither
special pleaa nor a brief statement setting forth an affirmative de-

fense, and nothe has otherwise demonstrated that the ofoutcome
the actionunderlying would be different. Although agreewe that the
defendant here has invague settingbeen out exactly the defenses he

remand, he,toexpects present upon we note that unlike the defend-
in Morgan,ant filed a general appearance, effectively alldenying

aspects Thus,of the inplaintiff’s complaint. our holding Morgan,
where the defendant’s answer admitted the allegationsvarious of the

407, 1074,id. atcomplaint, 565 A.2d at is inapposite to the present
case, and the error triallegal subjectof the court is to reversal.

Reversed and remanded for
proceedings not. inconsistent
with this opinion.

All concurred.
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