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Tappan.Sawyer, vs.Admr.,

receipt applied aplaintiff money,a for on note.—gave the to beThe defendant
Held, money, untilbe maintained for the the defend-that an could notaction

money.applyhad thus therequested and refused toant had been
son,intestate, the anda debt due theby an administrator to recoverIn an action

deceased, plaintiff.competentis not a witness for thetheheir at law of
$150.00receipt, statinga heplaintiff that had receivedgave theThe defendant

“ note.”—Held, begin thelimitations did not to run untilthe statute ofthaton
apply money.therequested and had refused thus todefendant had been

creditor,debts, money anypays his withoutand topersona severalowesWhere
it, may apply paymentinit of whicheverspecific appropriation of the creditor

pleases.debt he
against per-and aagainst plaintiff,the also held notesaThe defendant held note

deceased, plaintiff The deceasedthe was administrator.of whose estateson
plaintiff, paidby the defendantproperty, was sold the whoof whichleft some

$150.00, receipt, stating that it receiveda was “on note.”—for which he took
Held, personally againstdebtliable for the the es-plaintiffthat as the was not

it,apply moneytate, right the in satisfaction buthad to ofthe defendant no
plaintiff.personal debt of theappliedit be on thethat should

Assumpsit. for the subjectverdict was taken plaintiff,A
the case.of this courtthe upon followingto opinion

administratorby Sawyer,action is JeromebroughtThe
of to recover twoSawyer,of the estate Jabeznonde bonis

and defendant,had received thedollars, money byhundred
onis datedintestate. The writto of thethe use plaintiff’s

March,was served inand1843,the of February,28th day
and thethe issuegeneraldefendant pleaded1843. The

action did not accruethe cause ofof thatlimitations,statute
before the commencementthe within six yearsto plaintiff

in a ofoffered evidenceof suit. Thethe plaintiff receipt,
“is a Re-January 16th,the 1837.followingwhich copy:

the hand of WilliamMr.Sawyer, byfrom Mr. Jabezceived
ondollars,and note.”fiftythe sum of one hundredSawyer,

“ of thisAt the dateWeare receiptTappan.”(Signed:)
andSawyera by Jabeznote, signedthe defendant held

for1830,ofday November, $300.00,dated on the 23dothers,
on thethereon,in dated 29thwritingwith a new promise
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ofday August, and on which the1836, interest was indorsed
to the ofday20th a onDecember, 1833. Also note dated
the 16th of in-day for onMarch, 1832, which the0116.83,
terest was indorsed to 1833, and of theDecember, 03.83
principal.

The defendant also held four the ofnotes estateagainst
the late of inPresby, younger, who diedJoseph Bradford,

of which estate ad-September, 1828, Jabez was theSawyer
thebeen on 21st of Octo-ministrator, having appointed day

ber, 1828. Jabez died in and inMarch, 1S37,Sawyer April,
Hannah1837, was of hisSawyer administratrixappointed

estate. Of the above mentioned four notes, one was dated
on the 18th of M.arch, 1.827,for onday $100.00, which the
interest for three wasyears indorsed, and also on the 16th

ofday the sum ofJanuary, 1837, received “from0150.00,
Jabez admr., the hand of ffm.Sawyer, by for whichSawyer,

agave this note, balance indorsedreceipt—0140.98 paying
on other notes.” One note was dated June for14th, 1828,

on on$12.78, which, the 16th of wasJanuary, 1837, in-
dorsed the sum of One note was dated on the 31st$9.02.
day March,of for1827, and the09.50, note wasremaining
dated on the 19th ofday 1828, forJuly. On the050.00.

of29th day December, 1837, Hannah and JeromeSawyer
the note forSawyer and the forpaid note 0116.83,0300.00

and the defendant theirgave joint and several note for
0385.00.

Frederick the and heir ofSawyer, son Jabez wasSawyer,
aoffered as witness theby He stated that in theplaintiff.

fall of the year 1839 he was at the defendant’spresent office,
when the as of Hannahplaintiff, theacting agent Sawyer,
administratrix, therequested defendant to allow the receipt
before mentioned on the note for but the03S5, defendant
refused do,so to itsaying would be hard for tohim lose his
debt the estateagainst of ThePresby. defendant objected
that this witness was incompetent. Another witness for the

testified thatplaintiff some time in the heyear 3838 called on
VOL. XTV. 45
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theforSawyer,at of pur-thedefendant, request Jeromethe
theheld againstthe notes which the defendantseeingofpose

16th, 1837,and indorsement of Januarythat theestate,Presby
ofof the existencebut that he knewon them;notwas

of Sawyerit byWhether he informedwasthe receipt.
witness fornot aCressy,he did recollect.or by Tappan

as administratorthat Jabezdefendant, Sawyer,testifiedthe
the 9ththe onto sellPresby, began propertyof personal

toand to amountDecember, 1828, enoughsoldofday
Saw-1830,the month of he assistedJune,Inabout $400.

andestate,a of theagainstschedule claimsmakinginyer
to raisea to sell estate sufficientobtained license realSawyer

or soldin the fall of 1831 heof and 1830;the sum $300
estateraise The claim theagainstto largestenough $200.

defendant,of and that amounted toin favor thewas $200
thethe sale of and before Saw-land,or Sincethereabouts.

did he anyhe he not think should sellsaidyer’s death,
thefor would wait until balance couldland,more Tappan

income of the which afarm,from the is valuablebe raised
ahundred with ofacres, goodof over one proportionone

and are cutorchard, on which tons offortya largetillage,
aEbenezer witness for theSawyer,yearly. defendant,hay

he had often heard his brotherthat Jabez thatsaytestified
a debt from the estate the defend-was due toPresbythere

that he be to sell land inand should more orderant, obliged
him the rent farm,to with or from of thehim,settle orpay

thatother and could wait wellway, enough.in some Tappan
these the defendantfacts contended that the causeUpon

within sixof action did not accrue and that the mo-years,
the asmentioned in was thereceipt defendantney applied,

to within the terms of theelect,had a Bothright receipt.
overruled the court.were bythese positions

thatis,for the defendant. Our first theBartlett, position
a onhad to the the Presby note,defendant right apply $150

administrator had assets a license Whereas the and to sell.
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a debtor owes different and adebts, makes thepayment,
creditor may the if made to theapply generally,payment,
satisfaction of either debt. 196,2 N. HiltonH. vs.Rep.

5 301, Woods;N. H. vs. 5Burley; Morse Taunt.Rep.
Anderson;Peters vs. B.596, 65,2 C. vs.Simson Ing­&

: 1ham 9 S. vs.765;Cowen Howard U. Eck­435, 250,
;Executors 23 Pick. Allen The473, vs. Kimball.ford’s

thewhich be distin­only ground case canupon present
is,from those that one due fromguished cited, debt was Saw­

as executor. is one case ayer There which contains con­
doctrine, on the the hadtrary that orground executor might
no 1194,have assets. 2 thisGoddard vs. InStrange Cox.

case the was to and hadadministrator authorized as­sell,
sumed the debt.

as toSecondly, the of isstatute The receiptlimitations.
dated The on theJanuary 16th, writ bears date 28th3837.
day of and wasFebruary, served in March. The1843,

of actioncause when theaccrued money was Wil­paid.
kinson on Lim. Blanshard on Where the45; Lim. 104.
statute has once itran,to isbegun not 1 Johns.suspended.

Peck vs.165, Randall’s Trustees.
: is the ofFrederick son and JabezThirdly Sawyer heir

and is to 9Sawyer, testify. 358,Pick. Hawesincompetent
1 283, Blackham;vs. vs. 1Salk. Smith GHumphrey;

253, ;P. vs. 5 427,Johns. Phœnix vs.Rudge Ferguson­&
Pick. vs.Assignees ; 242,2 MarlandIngrahamof Jefferson.

for the madeThe indorsement wasPierce, plaintiff. long
timeafter the it have beento made.purports

of didThe statute limitations not ran until thebegin to
could Sawyercould sue. have maintainedWhenplaintiff

Not defendant had ona until after the demandsuit? refused
the on the note of theto indorse amount intestate. When

whenthe contract and was of 150 tobroken,was the sum $
be on On demandallowed the note ? and no demaud; was

until at thewhen the indorsement was made1839,made
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con-nowas settlementThereof Hannah Sawyer.request
and noteDecember, maythe1837,untilthe notecerning

note shouldto when thea accountasbe construed promise
be settled.

we no doubthavethe theto of payment,As application
had no tobut; rightthe generalas to principle Tappan

duenote fromthe wasPresbythe becausemake application,
583 2;as on Strangeadministrator. Cont.Sawyer Chitty

1194.
wasmoneythat theThe of the implieslanguage receipt
theor thangreatera and one tonote, equalon onpaid

notewas own forof the which Sawyer’samount receipt,
B.4; 596;a 5 Taunt.14 East 239, 243, (n,)$300. &

which amountwas one note on theThere butC. 715.
the modecreditor,and the electedhavingcould be applied,

Simson65,is it. B. C.the bound 2byof application, &
notes thenPresbyThe werevs. 3Ingham; Bing. 76.

a thatstatute, and the law raisesbybarred the presumption
wasmoneyis that thewere Thethey paid. presumption

enforced.on a claim that could bepaid

that arule whereis,J. The general personGilchrist,

withoutdebts, anyowes several and money specificpays
of the it to which debtit, creditor may applyappropriation

Anderson,vs. 5 Shaw vs.he Peters Taunt. 596;pleases.
not4 B. But the need declarePicton, 715. debtorC.&

willof it the time bethe at of Itappropriation payment.
if be collected,it can other circumstances,sufficient from

he of tointended,that at the time itpayment, appropriate
one account vs. 4 B. &Picton,to Shaw C.specifically.

is anIt held that a creditor isbyalso715. appropriation
not the been ofuntil other has notified it.complete party

vs. 2 B. 65.Simson C.Ingham, &
thethe was oncase,In when thepresent given,receipt

of were barredall the notesday January, 1837, Presby16th
re-the of for thestatute. No the sum whichby application
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was was made on aceipt given them until or hadmoreyear
from its date. Theelapsed plaintiff’s that theposition is,

defendant was not toauthorized make the application upon
the notes, becausePresby they were due from inSawyer
his as administrator. Thecapacity defendant contends that
the be asmade, theapplication might administrator had as-
sets and was authorized to sell property.

ofIn the case vs.Goddard Cox, the de-Strange 1194,
fendant aowed debt on his own and aaccount, also debt due
from his wife drum andsola, another debt due from her in
her as an executrix. Hecapacity made several payments,

account. Thegenerally upon court held that the plaintiff
the received tomight moneyapply thedischarge wife’s own

“ but as to the demanddebt; her asagainst an executrix,
the of whichvalidity on thedepended question of assets
and the ofmanner wasthem, ofadministering thatopinion
the ofcould not theplaintiff apply any money paid by the
defendant to the of that demand.”discharge The reason,

the couldtherefore, not thuswhy theplaintiff apply money,
seems to have because itbeen, was uncertain whether there

assets or alsoanywere and ifnot; whether, there had been
had beenany, they administered.properly There was

to show that the defendant had sonothing conducted as to
make himself for thepersonally nor isresponsible debt, there
in the case. One debt was duopresent from Sawyer per-

thethe other as ofsonally ; administrator Presby. He had
a tolicense sell thesome ofprocured and hadproperty, sold

ofsome and there isit; evidence hethat said at one time
that could wait wellTappan for hisenough debt. This

to showseems that he did not intend to thepay Presby
notes from the ofavails the estate.except It does not
show, either, that he considered himself individually liable,
or that he was inso that he tofact; promised them, orpay
that he had been ofguilty any maladministration. It is

to examine the numerousunnecessary cases to therelating
of The allappropriation decisions onpayments. proceed
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the sev-liable forthe debtor is individuallythatthe ground
debt,Presbyfor thewas not so liableSawyereral debts.

thetoauthority pay-had no applythereforeand Tappan
of it.ment in satisfaction

onremedycontends that thethe defendant plaintiff’sBut
wasstatute of limitations. Itis thebarred bythe receipt
wasand suitthe1837,the ofday January,dated on 16th

after the lapseof 1843February, ;in the monthcommenced
theof thethe terms receipt,than six years. Byof more

seenalreadyon a note. We havewas to bemoney applied
the Presbyto it onwas not authorized applythat Tappan

be on Sawyer’s per-and it was tothereforenotes, applied
not beginthat didit is clear the statuteverysonal debt. But

time no causeatthe date of the for thatto run from receipt,
rvasmoneyit Theof action existed againstupon Tappan.

was re-Ita stated in thefor receipt.paid specific purpose,
whichwas not a sumof a note.in Itceived paymentpart

theso,ifbound to forwas immediately repay;Tappan
of meaning,destitutefutile,transaction would have been

differentof the Ato the intentionand parties.opposed
of whichfacts afterwards reasonexist,of might bystate

to but suchbecome liable the money;might repayTappan
for the ques-did not then exist. is sufficientfacts It present

to untilnot runtion to that as the statute doessay, begin
notdida of actionaccrues,the cause of action and as cause

statuteof thethe the theaccrue giving receipt, pleaupon
aonrefuse,the defendant shouldcannot be Ifsupported.

the notethe on upondemand tomade, moneybeing apply
liable to re-bebe he wouldwhich it might legally applied,

of wouldto and a actionthe the causemoneypay plaintiff,
init was for him to show,then accrue. And competent

beenand refusal hadof his that such a demandplea,support
that themade the of andFebruary, 1843,before day28th

of time. Asbeen barred byhad theremedy lapseplaintiff’s
beis no the cannotcase,there such evidence in the plea

supported.
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showBut in to maintain the the mustsuit,order plaintiff
he the defendant the onrequested moneythat has to apply

tothe that he refused do. hasnote, and has so He offered
evidence that he a in the and1839,made such demand year

the refused to the but the;that defendant make application
witness whom facts were was the son andtheseby proved

ofheir Jabez and therefore from inter­Sawyer, incompetent
a is incom­est. It has been settled that witnessrepeatedly

inwhoso tends to a fund whichincreasetestimonypetent
to vs.he is entitled Marland 2 Pick.Jefferson,participate.

vs. vs.Phoenix 5 Johns. Stewart242; Ingraham, 427;
5 vs. 1 P.256; Rudge 253;Johns.Kip, C.Ferguson, &

vs. 1 isRex notWhiting, residuarySalk. 283. A legatee
a witness for the an actioncompetent executor who brings

a thefor debt testator,due because he an immedi­receives
aate benefit verdict for theby vs.Doe 6plaintiff. Tyler,
And the hasBingh. 390. been set­present point directly

tled in the case of 1 and inWhite vs. 238,Mass.Derby,
vs.Vultee 2 HallHayner, 376.(N. Y.)

The witness, wa'stherefore, admitted.improperly
aside.Verdict set

Kaley vs. & The H.Abbot, N. Asylum, Trustee.

process foreignof appearedIn attachment it defendant,the having agreedthat
with the to locks,Trustees quantitydeliver athem had suppliedof them to

13,$55the value of when brought.the suit was At the time of the contract
suit,and until the he doingwas merely agent another,business as for but this

fact was writ,not disclosed to the Trustees until service ofthe the and the de-
it,fendant then informed them of and also notified them that he should not

proceed in,principalwith the contract. The and pricecame claimed the of
property.—Held,the locks as his fraud,in the ofabsence thethat Trustees

chargeable.were not
writ,After the service theof the Trustees made a contract locksfor the with It


