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grantorA for the lifegranteeof land took from the a lease of the same
wife, thepossession jointlyof himself and his remained in withand

deed,grantee. mortgagedThe to one wholatter his and thenrecorded
lease, recorded; Held, that thehad no notice of the which was not —

themortgagee by pos-notice of leasecharged impliedwas not with the
lessee, originalsession of the the owner.

value, convey-unregisteredA for apurchaser priornotice ofwithout
ance, make a hasmay conveyancevalid to one who such notice.

Entry. case toWrit oe The submitted thisparties
the facts:court the statement ofupon following

the defendantAt time of the of the writ theservice
towas not tenant of that of the demanded premisespart

which he washas but thenon-tenure,pleaded plaintiff
then as ofand has since tenant of the sameever been
freehold.

On the 18th of Daniel Fitts, who then owned1824,May,
inand was the demandedofpossession conveyedpremises,

the same to his son, Fitts,Ebenezer deed ofby -warranty,
1824,which was same time19,recorded At theJuly

“'said Ebenezer executed a lease of the same topremises,
said Daniel said Dan-Fitts, Fitts,and Hannah wife of the
iel, or the survivor of to hold for the term of andthem,

their lives,natural or the natural life of the sur-during
vivor of 19th of andthem, 1824,from the July, yielding

therefor the rent ifof one dollar de-paying yearly,
manded.” The lease 25,was recorded 1836. AtApril

same timethe Ebenezer aFitts bond to Danielgave
in theFitts sum of the conditionpenal $1,000, of which

thatwas Ebenezer saidshould furnish Daniel and Han-
nah Fitts with such as needed above whatthings they

received thethey from farm leased to them as aforesaid,
and also to his two sisters.support

On the 19th of March, 1834, Ebenezer Fitts conveyed
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the demanded to the mort-deed ofpremises plaintiff by
and the condition was ingage, the words:following

“Nevertheless it is to ofbe considered, and the condition
the deed is such, that if the heirs,said hisforegoing Fitts,

and shall and untoadministrators, wellexecutors truly pay
the said andBell his heirs and his of evennote,assigns,
date herewith, $400, demand,for to said Bell, onpayable
with interest also the balance due from saidannually;
Fitts to said Bell book in-and shall alsoupon account,

and save harmless the said Bell from all loss ordemnify
in of a bond of thisdamage consequence indemnity, day

executed said Fitts as and said Bellby andprincipal, by
Benjamin Jenness as sureties, to Hannah thenFitts, this

void;deed is to and itbe is thatagreed upon non-payment
of either of said sums withinaforesaid, eleven months
from the date hereof, said Bell sell, at auc-may public
tion, so much of said land as raisebe tomay necessary

a clearsaid and and titlesums, give thereto.”indisputable
deed was 1884.19,recorded MarchSaid mortgage

the 20th 1836 theOn of condition of mort-July, (the
beennot the tohaving plaintiff,gage fulfilled), agreeably

the terms of said advertised the demanded prem-mortgage,
andises for on the 30th of said the samesale, soldJuly

to the and the 29th of theauction, defendant,at onpublic
the his saidplaintifffollowing April assigned mortgage
and also and delivered to thedefendant,to the executed

anddeed of thedefendant a the samequitclaim premises;
time to the the sumdefendant at the same plaintiffpaid

asauction,him at-were sold tosaidat which premises
of saidwent intodefendant then possessionTheaforesaid.

deed wereand quitclaimSaid assignmentpremises.
to29th 1837. Subsequentlysaid ofrecorded on April,

on 2d ofdaythedied, afterwards,anddate Daniel Fittsthis
a deedFitts executedOctober, 1841, Hannah quitclaim

1,1844.to thedemanded Augustof the premises plaintiff,
havedefendant todemanded of theThe thenplaintiff
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asto him saidso much of the demanded set outpremises
in the same.entitled as her dowerto,Hannah would be

and defendantthe mutually agreedWhereupon plaintiff
life ofhold,that the should and thehave duringplaintiff

Hannah,said of the to whichthat demandedpart premises
and on the 29thnon-tenure;the defendant has pleaded

theMarch, 1842,of the defendant toquitclaimed plaintiff
all his and in of dur-right interest said the premises,part

the life said Hannah same the;of and on the daying
executed to the a which hedefendantplaintiff writing, by

ahe had received from the defend-thatagreed conveyance
in full ofant of said of the demanded saidpart premises,

in demandedHannah’s of dower the premises.right
of theThe then took of the prem-plaintiff possession part

anddefendant, aforesaid,asises to him theconveyed by
in the same. Saidhas ever since been ofpossession

on the de-Daniel and livedEbenezer, togetherHannah
in 1841.Daniel,manded until the death ofpremises

and deedAt the time of the execution of the assignment
from the defend-aforesaid,the the asdefendant,plaintiff'to

had of the otherlease,ant no the existence ofknowledge
recorded,than be from the fact of itsmay presumed being

as aforesaid.

13Smith,for the cited v. Pick.Bell, demandant, Comstock
615;116; v. 1 Jackson v.Habble,Jackson Cow. Wright,

250;6193;14 Ellis Mass. Jackson v.Welch,Johns. v.
271; 47;9 12 Pick.Brooks,Cow. Blanchard v.Hoffman,

522;Perkins v. 3 Hadduck v.N. H. Wil­Bumford, Rep.
marth, 181;5 N. H. 8 H.Jones,v. N.Rep. Rogers Rep.
271.

Marston,G. for the cited Trull v. 16tenant, Bigelow,
406;Mass. Bates Norcross, 224;v. 14 Pick. Boynton v.

Roose, 8 4329;Pick. Com. 457;Kent State Connecticutof
Bradish,v. 14 Mass. 296; Don v. 5 Ha­lst. 102.Van Ness,



ROCKINGHAM.162

Twilight.Bell v.

of Fitts,On 18thWoods, 1824,J. the DanielMay,
then deed ofin the demandedpossession of premises, by

that same Ebenezerof date the toconveyedwarranty
Fitts. of nextThat deed recorded on the 19th July,was
following.

aOn the madeEbenezer,the first namedday grantee,
him,lease had been toof the that topremises conveyed

wife,the his and the survi-Hannah,andDaniel, grantor,
the 19th ofsurvivor,vor for the life of the from day

a rent. lease was on1824, at nominal This notJuly, put
record until 25th of 1836.the April,

1834, FittsMarch,On 19th of Ebenezer conveyedthe
demandant,to the whothe same inpremises mortgage

had of the made toléase,no actual notice previously
aHannah Fitts. This containedDaniel and mortgage

the failure ofauction,to sell the atpower premises upon
condition,the or much ofthe to soperformmortgagor

as suffice thethe to necessarypremises producemight
recorded on the of its date.daysums. This wasmortgage

been theconditions, demandant,Its not having kept,
1836, sold itadvertised,on the 30th of dulyJuly, having

to the terms ofauction,to the tenant at accordingpublic
on 29th of 1837,the and thedeed of April,mortgage;

his interest in thehis and quitclaimedassigned mortgage
atsum which thetenant,to the who thepaidpremises

off to him at Thesehad been struck auction.premises
the of and were1837,bear date 27th April,conveyances

The as thethe same well asrecorded on quitclaim,day.
deed ofto have been the the demand-assignment, appears

of the whose heant, and not mortgagor, attorney appears
sellto the Possessionto constituted property.have been

the demandant under thesetakenwas by conveyances.
Fitts,1841, Daniel sinceOn 2d of having,the April,

Hannah, his1837, deceased, widow,ofthe 29th April,
ain took life estatethe which she bypremises,conveyed

18th of to the who1824, demandant,the deed of the May,
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claims Danielnow herunder deed. Ebenezer Eitts and
and Hannah timeFitts lived the land from oftheupon

deaththe of the theconveyance 1824,18th of untilMay,
in a lifeDaniel, Fitts,of 1841. Hannah claimingthough

inestate the of thewhole, virtue lease was clearlyby
dower,entitled to and the was in favor ofsame assigned

the demandant, to whom she had her rights,conveyed
theand demandant thetook of so muchpossession by

consent of the To thetenant, who has it.disclaimed
the thedemanded the ofremaining portion writ, titleby

tenant is derived Daniel Fitts,fromregularly through
Ebenezer Fitts and the demandant.

The demandant, on the other insists anhand, upon
estate for the life of Hannah himFitts, acquired by through

deed,her executed after of his to thethe date quitclaim
tenant. His of as to con-deed farsoquitclaim operated

the estate it life estatevey assumed to unless theconvey,
of Daniel if so,and Hannah in the andFitts stood way;
it the reversion determin-conveyed theexpectant upon

event,of ination that estate. In an estateinterest orany
If,the land deed. after thatdescribed thepassed by

he de-an interest in thequitclaim, acquired premises
time,other than hadscribed, that which he at that his con-

does not him from itveyance estop setting up.
It that when Ebenezer Fittsappears made mort-the

the demandant,to inthe latter had no notice factgage
of the thelease which had madepreviouslymortgagor
to Daniel Hannah,and of the same and thepremises;

recorded,lease had beennot then nor was tillit recorded
after. His therefore, takes oflong mortgage, precedence

lease,the and a in feepassed estate sogood thatsimple,
the Hannahsubsequent of Fitts the de-conveyance to
mandant was to the extentwholly ofinoperative, except
her ininterest the land as unless thedowager, demand-
ant was with constructivechargeable notice of the lease.

heThis, is thecontends, thecase, upon that Danielground
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Fitts, who for life,the the first estate washad, lease,by
in actual of the and such was suffi-land, thatpossession
cient to him and withso himput chargeupon inquiry,
all that he could, have ascertainedupon diligent inquiry,
in to the title.regard

This of noticebranch of the doctrine constructive
case Mur­i-eceived some discussion in' the of Emmons v.

notice16 H. 385. kind and ofray, N. The degreeRep.
an actualthat is to stand a substitute forsufficient for

of a as thedeed,record must be such to charge party
the He mustwith fraud in second conveyance.taking

■Aof the and it.know intend to defeatconveyance,prior
—— isconveyancerumor a of afloating vague suspicion

deeds,forinsufficient. The law has aprovided registry
in to know whatorder that occasionpersons having

made, ascertain,have been may by inquiry,conveyances
Thein there find.and whatrelymay general upon they

of that case notice anwas,doctrine that of unregistered
inferred from a whichis not to be possessionconveyance

theand continued after conveyance,commenced before
orof the manner of the possessionwithout any change

an altered estate. It would materiallyuse, indicating
inmen athe which publicsecurity ordinarilyimpair fee]

the beneficent policyand uponregistry, greatly infringe
ofthe noticelaws, to public'withtheof registry charge

Thea in acquire.estate thatany party possession might
tocases no putin fact in such tendencyhaspossession

men upon inquiry.
mnot everycase do correspond,facts in theThe present

nor doMurry,Emmons v. they,with those ofrespect,
in thethe doctrinethe ofof applicationperhaps, .admit

aBut this isthere stated.formula in which it wasexact
asbeen consistenthasin which the quitecase possession

thelease,as with the withthe recorded conveyancewith
is said the waswhich it chargeable.of mortgageenotice

thethe tenants for life tohave entitledlease wouldThe
exclusive possession.
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It would be to that the continuedextravagant say pos-
session of Daniel Fitts, the toafter Ebenezer,conveyance
in with could aconjunction Ebenezer, to purchaser,give

thewith such of existencelatter, intimation thetreating
the it,of lease as to him with a andofcharge knowledge

awith fraudulent intent to defeat it.
We therefore conclude that the deed of Ebenezer Fitts

to the demandant took of the leasepriority previously
made to Daniel Hannah Fitts,and but not then recorded.

In 1837, 29, the to thedemandantApril conveyed
tenant whatever in name,he could his owmconvey and

theassigned to him. But the lease from Eben-mortgage
ezer Fitts to HannahDaniel and had that timebefore

recorded,been theand notice to world ofthereby given
existence;its is,and the whether that factquestion pre-

vented the tenant from the andbyacquiring, assignment
all that havehe would withoutquitclaim, acquired any

oractual of the lease.constructive notice
In sai case in the court ofearly Har­English chancery,

Forth,v. 51,rison Prec. Ch. it was decided that wdierc a
without and for anotice,purchaser, valuable considera­

hadtion, to one W’hohad notice, theconveyed title of the
“last not notice,was thepurchaser impaired by because

anotherwise innocent without notice,purchaser, might
forced hisbe estate.”keepto

In Lowther v. 2Carlton, 139,Atk. hadCarlton bought
estate from the Wharton,the of wdio anMarquis was

innocent without notice.purchaser, The whetherquestion
Carlton had notice when he held,waspurchased, upon
the before tostated, be immaterial. This wasgrounds

Lord Hardwick.before
In Southcote, Ch., 66,Sweetv. 2 Bro. which was before

whenKenyon,Lord he was master of the therolls, bill was
defendant,to discover whether the ofwho was aassignee

notice,had at timethe he took themortgage, assignment,
thethat had a life estate. The defendantmortgagor only
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he ofthat was assigneein bar to the discovery,pleaded
anda valuable consideration,for throughthe mortgage

had notice. Thenofrom whomany personsassignments
heand the M. E. said: “Whetherwas held good,plea

whom heimmaterial, if thosenot,or ivashad through
ofnot; he the to avail himselfhad having rightclaimed

without notice.”their being purchasers
has beenreasonable doctrine ofvery recog-This equity

toand casesin the courts of this country, appliednized
been deemed entitledhaveinnocent purchasersin which

have unreg-estates against priorhold the they acquiredto
thusretain the estatesThe torightistered conveyances.

did involve thebe if it notwould imperfectacquired
; and if thealso them tardyof registra-conveyingright

constructive orcould,those byof prior conveyancestion
innotice,actual persons goodprevent acquiring,even

titles before thethefaith, honestly purchased registry.
16 and406,cases of Trull v. Mass. Boyn-Bigelow,The

cited the8 Pick. counsel for theReese, 329,v. byton
decided thetenant, were referredupon principleequitable

are authorities in In otherdirectlyand Statespoint.to,
has Fenno v. inSayre,doctrine citedsame prevailed.the

Butler,3 Ala. and 9458, Ledyardfrom v.S.U. Dig.the
132.Ch.Paige’s

title this demandantthe undershort, acquired byIn
the’as lease,unrecorded was asagainstmortgage,the

such had ;as if no lease ever existed and did notperfect
material element athat of title —theperfectverywant

alienated; andof whoever ofbeing purchased.itcapacity
or notice ofwith without the earlierwhether title ofhim,

and is entitled to thewife, protectionPitts of hisDaniel
and want of notice.innocence

is that theconsequence very plain,The demandant
the Hannahof Pitts,by conveyancenothing excepttook

in the andland,endowment cannotof maintainher right
thereand muststated,the facts beaction uponhis

'theJudgment tenant.for


