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Noyes & Trustees.Palmer v.

executoranforeignUnder the relating attachment,our to ofof statute theprovisions process
ofcharged legatee, moneyor for sumadministrator be as the an heir ortrustee of anymay

le-heir orbelongingfound to suchto in the ofbe his hands settlement the estateupon
gatee.

estate,theofAnd the settlementtrustee,where is served the executor as beforeprocess upon
be-trusteeof theanythingor in handsbefore it is rendered certain that there be thewill

theuntil settle-longing to the the be continueddefendant, action will ordinarilyprincipal
and deter-settledment of the the can bethe or until of trusteeestate, liability definitely

facts asaccording theyto thecharged discharged,when he andmined, disclose be orwill
at judgment.exist the time of the

When, an-in tenin the is defendanthands of a trustee to themoney equalpayable principal
anddueas isnual so much of it can held pay-be the trusteepayments, only upon process

judgment.at hisable the time the takesplaintiff

:isThe an extract the Trustees’ disclosurefromfollowing
" 1861, madeFranklin, D.A.on the 24thSusan W. Noyes, ofMay,

30, Her1861.and executed her last and testament. She diedwill July
Decem-form, inand in in this county,will was allowed solemnproved

will, said1861, thesaidber in common form. In and bypreviously
theexecutors,Nesmith entered uponand Cate were named whoduly

wasW. Noyesof their duties The said Charlesdischarge accordingly.
lan-will, themade in as will followingsaidresiduary bylegatee appear

viz:guage,
' theafterremainAll rest and residue of estate which shallthe my

son Charlesthe to myof aforesaid I and bequeathpayment legacies, give
forever,hold, him, heirs, andC. to and to hishave toNoyes, assigns

and to be executors.’in ten equal annually, by mypaid parts,
in saidnamedThe said executors have all thepaid specific legacies

theirtowill, terms, cometo its all debts that havealso theaccording
the 4thtestate, Tuesdayand onwhich existed saidknowledge, against

Probateof1863,of D. settled with theA. their account JudgeApril,
$1218.98, wasnotice; offor this the balanceunder due andCounty,

useto theto infound be their hands as the remaininglegacycpnstituting
Nesmith,saidCharles,of is the hands ofsaid which said balance now in

who it the of law.”holds to order thesubject
besaid trusteesdisclosure, thatthe the movedUpon plaintiffforegoing

theirin$1218.98, to benow the sum of admittedfor wholecharged
ex-hands, order, thethe to make andbut court declined such plaintiff

cepted.
atfor decisionAnd the in this case were reservedquestions arising

the Law Term.

Barnard, for plaintiffs.

admits, aThe declaration and default the defendantthe ofalleges,
the trustees’debt due The funds in$2000.the of more thanplaintiffs
indebtednesshands do not the the defendant’samount ofequal principal

$800.more thanby
defend-The are to theentitledplaintiffs judgment principalagainst
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ant, action,but unless more in thethan one be enteredcanjudgment
determined,cannot take it thatuntil the soof the trustees isthey liability

shallbe entered at them.the same time Whatjudgment may against
be done ?with the trustees of theCan there be no adjudication rights
of the to the whole in theuntil the ten mentionedparties yearslegacy,
will have all thatMust abandon their claim totheexpired? plaintiffs

of the anot their chances forpart or takelegacy judg-presently payable,
which,ment when it all due,becomes death of thein case of the princi-

time,defendant before that in the wholepal pro-would result turning
a estate,over to his andcommissioner ofceedings insolvency prac-upon

claim,in atically total loss of the andand the costsplaintiffs’ expenses'of the ?suitprosecuting
As disclosure,their of thethe trustees theappears by leave disposal

funds in the court,hands of be-the their interest in theonly proceedings
to be so all,if at that in theiring, shallcharged, pay-bethey protected

ments from the sameclaim of them forany subsequent Noyes upon
funds.

The theirinmove to them the amountplaintiffs for wholecharge
hands.

" trustee,The statute asthat assummonedprovides every person
aforesaid, chattels,in hishaving any rightspossession money, goods,
or credits of suchthe at ofdefendant the time of the serviceprincipal

him,writ service,or at after his disclo-upon time such and beforeany
sure, shall be 528,a trustee sec. 8.therefor.” C. S.adjudged

’In order that a trustee, re­should be a the statuteperson adjudged
that chat­quires, he shouldfirst, have in his money, goods,possession,

and,tels, credits,or to thethat shouldrights, these belongsecondly,
thedefendant. These are all the statute forprincipal requisites charging

asummoned as contro­person trustee. Either of these bemaypoints
"verted, but of theshall,”when once he theinadjudicated, language

statute, "be naturea is in thetrustee.” Our trusteeadjudged process
of Smith,a 1rem,in and the court inasproceeding say Strong v.

"­Metcalf, 476, it aas of statute assign­operates species compulsory
ment, law, hiswhich a whichby creditor obtain that ofmay by operation
debtor to him in ofhis debt.”might voluntarily assign payment

No the abovein the case at bar can on either ofbe raisedcontroversy
for, will, the execu-points, the the funds are to be inadmittedby which

hands,tor’s to holdj andwere and to "to havebequeathed Noyesgiven
to thethen,him and underhis heirs and Weforever.” say,assigns,
statute, hands,all thethe in the the samemoney trustees’ proper-being

court, be-defendant,ofty the of theshould aprincipal bypass, judgment
otherwise,fore to thethe of the orrights are deathparties changed, by

benefit words,of the In it theother is the of plaintiffsplaintiffs. right
to have the whole matter at the time.adjudicated present

due,But and thesaid,it iswill a thebe small ofonly legacyportion
couldcreditor thancan trusteeshave no or themore againstgreater rights

the not re-defendant, due, couldand not the defendantprincipal being
cover in an It is undoubtedlyaction in his favor for the whole legacy.

himtrue that the trustee the of the againstproceedingsby operation
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thethan he be if de­not he worse condition wouldshould in anyplaced
himself. Andthe defendantfendant’s claim him were enforced byagainst

couldno actionit also true that beis a trustee may charged, although
at the the trustee respectingbe sustained that time defendantby against

2the matter the trustee’s Nichols v. Schoffield,ofsubject liability.
123; ;Island, Whitney Monroe, Maine, 42­ Miller v.19Rhode .v­

;310; Morse,Richardson, Missouri, H. 519­1 v. 5 N.Woodbridge
Vermont,532; Powers,Maine, 184v. v.CoreyStaples Staples,

Sherman, Mass.Brown, 271; 12; 14 Mass. v.v.588­ Clark Thayer
Drake, in his trea­1; Hurst, Mr.2 Penn. R. 346.44­ v. StateRiley

Attachment,on sec. says,tise on Attachment 464,)Suits by (Drake
" defendant,is, summoned, thethe a debtor ofwhenWhere garnishee

the timetime, atthe debt is at a future the defendantbut payable though
theno action the yetof the can maintaingarnishment against garnishee,

belatter may charged.”
solvendumcase at bar like the case of inThe is debitum proesenti,

the cus­a a beand for such debt trustee may Byin charged.futuro,
&c., theLondon, due, at the time of gar­of but nottom money payable

nishment, inbe rendered respectbe attached may.andmay judgment
once, ar­till the ofat but no execution shall issue timethereof payment

Attachment,261, 262, sec.Drake onPriv. cited inrives. Lond.
261,; This doctrineBacon’s and authorities cited.527­ 2 Abridgment

Drew,sustained American decisions. v.has been by many Sayward
; ; Gibbs,Maine, v.6 263­ 4 Mass. 235­Willard v. WalkerSheafe,

440;Dallas, 211; v.2 17 Penn. R.v. State FayFulweiler Hughes,
26,Vermont, 610; Attachment, and authori­Smith, Drake on ch.25

ties cited.
Attachment, :on the law thusMr. in his treatise downlaysSargent,

" a bond attached beforedue or contract bemayMoney growing upon
it the butis due and andpayable, maybe against garnishee,judgment

shall in v.execution not issue till the time of Cited Cottrellpayment.”
Varnum, Co., 5 Ala­Alabama, In this caseFuller & 5 229. (from

": admitsthe court in the note Where amarginal garnisheesaybama,)
execution, in of tomoneythat he is to the defendant in a sumindebted

him, with aat a renderedbe future bemayday,paid judgment against
Kase,v.execution of the debt.” in Kaseof until the Somaturitystay

128, "In an at­note:34 Penn. R. the court in theState say, marginal
execution, that debt is nottachment the the pres­garnishee may plead

demandable, the towhich is similar stayingto qualifyently judgment,”
States, &in and 8 W.the execution other cites with from S.approval

"­ demandable,219, attached, if not bethat the debt may plead­presently
ofed in execution.”stay

asstatute seems to the same course ofOur contemplate proceedings
10,courts;settled for sec.have been in other thejurisdictions by page

528, S., that is to theC. "when the trustee indebtedprovides principal
defendant, and the not the court sus­mayterm of has expired,payment

trustee,execution such as require.”justice maypend issuing against
settle,bar,at athe to the case byApplying principles theyforegoing

defendant,court,of the andthe fact of the indebtedness of thejudgment
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and, trustees,histhe amount of to the thewithoutliability; prejudice
law,transferred,to the funds in their hands the theis in ofright eye

and,from the defendant the the timeNoyes, to from judgmentplaintiffs;
rendered, funds,is the become the owners of the and subro-byplaintiffs

entitled to the de-all and which thegation, rights privileges principal
fendant andThis, submit,had. we to alldoesformerly justice parties,

to none.injustice

Cate, for trustees.

Boston,The are of writ. Theand so in theplaintiffs setup plaintiffs’
'Franklin, alias,defendant is as ofdescribed of' in this the city,county,

theand State forcounty, of New York.” There has been no appearance
dockets, here,defendant of our and no attachmentupon except.either

the service the havetrustees. Where theupon supposed givenplaintiffs
an defendant,residence to the it not be safe to renderambiguous would
a trustees,him or the the evidencejudgment against wliereespecially

be decisive that atthe defendant’s not in thismight residence was State
trustees,the time theof noservice of the andwrit theplaintiffs’ upon

service defendant,was ab­personal made the and that has beenheupon
sent ever since. ofWe this the case caution.view of by waysuggest

.Hunt,v. ; Ross,21 N. H. 106­ N. 201­Hoag v. 31 H.Young
theAgain, Their writ isplaintiff’s action was brought.preulaturely

dated 15, 1862,January at trial term in thisreturnable .the county, held
the first nejf.ofTuesday then The trustees were summon­February,
ed into court within less than a'sex­six months after werethey qualified
ecutors, whether,afterand before could thedeterminethey pay­possibly

claims,ment of a N. H.residuum remain to defendant.prior would" the
Laws, 170,ch.Comp. sec. 1.

If the court shall this ac­determine that overhavethey jurisdiction
tion, so concerned,as ato render to all then we contendsafejudgment
that as liable,executors of the testatrix,will of the not virtuewe are by
of this trustees, law,as statute orprocess, either common or byby any

478;Ex’ors,decisions. Toller v.legal on 4th Am. Ed. Beckwith
Baxter, ; 271; Cook,3 N. H. Treat,67­ v.Barnes v. 7 Mass. Brooks

246; Keen,8 Mass. ; 2Allen,v.Winchel 1 Conn. 385­ v.Shewell
Whart. 332. a wasThis is wholethewhereleading authority, question

considered, inwhere a foundfully amount involved. It iswaslarge
Attachments,Drake note, ; Weaver,on 2in Whart.599­ Barret v.

418; Wadsworth,;Hill,v. 2 v.C. 425­ JacksonYoung Young, S.
;1 ;Johns. 372­ on Attach­Hurd,In matter 9 DrakeWend. 465­of

81,ments and 503,the 22d from 493 to inclusive.chapter,
The testatrix, fund,”will,her her execu-last created a "trust andby

tors, as thistrustees, intention, toher manifest are instructedby pay
son,fund to the trust,as in for thecestui parts,annually, equal spaceque

of ten It andyears. was for his reliefintended as a small charity sup-
defeated, orport, wherever situated. The trust is not to be broken up,

itsson,the of it is to receiveimpaired by creditor of butany the object
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atbenefits the hands trustees,of the testatrixas the has so clear-precisely
indicated thely way.
No fixed or words,certain inform of is an estateto deviserequired

trust. Dexter,Blake v. 12 Cush. 539. The of &case Miller Wife
Ex'r,v. 115,14 and obli­Congdon, shows the relative dutiesGray,

trustees, &c.,of in agations case of this kind. And the recent opinion
of the court in Clarkville, Trustees,Brown v. Heath indi­& clearly
cates court,the of the so far charitablepurpose as tothey may, protect
funds of this character from the trustee ofon publicprocess, grounds

and strictpolicy justice.
Executors Maine,are made liable to the trustee in Connecti­process

cut and Massachusetts, Underacts ofonly by special legislature..the
1794,the act of Massachusetts,in liable, wasnot and the lawwerethey

109,so held until ch.enactment.changed by Rev. Stat.legislative
sec. 62. The ofMassachusetts thecourts refused to extendhave power
the later statute to trus­that liable to theare notguardians, theysaying
tee the law in as it before.process, reference to them did Gas­standing

489; Harmon,sett & als. 7Trustees,v. Grout & 4 Met. Stills v.
407.Cush.

There has been areno demand That weon us to the suit.previous
entitled to it court,in kind,of this the Adamssee the remarks oflegacies

Barrett, 374; 38;v. 2 Smith,N. H. 12 H. Miles v.v. N.Payne
;3 Pick. Parker,213­ Prescott 14 Mass. 428.v.Boyden,

admit,We there thatare made in such formdevises ofmany property
a demand is not tobeen referredof these casesnecessary. Some have

the counsel ofby plaintiffs.
If trustees be extent,liable here to for thatcan beany they only part

of disclosure;the due at amountthe time of for suchthe andlegacy
cZe, testatoris,could ofless costsjudgment themonly go against bonis

trustees.

counsel,Sargent, ItJ. is in of the trustees’the briefsuggested
that the service of to warrantthe writ not sufficient in this casebemay

isBut no suchany the defendant.judgment questionagainst principal
case,raised in the or has been us.considered by

also, cannotThe that the action wasobjection, brought,prematurely
ex-not,avail. It matters of the trustees werewhether the estate which

ecutors trusteeswas so far thesettled as it certain whetherto make
If, time ofwould be at theor not when the writ was served.chargeable

Ifdisclosure,the due, that is sufficient.there to beproves anything
estate,the thedisclosure had had settledbeen taken before the executors

and balance,before as due to thehad been princi-withthey anycharged
defendant, suchmust, course,of have beenpal they upondischarged

asdisclosure. But the trustee will be or accordingdischarged,charged
thethe facts exist at time ofdisclosure, at thethe time of the and not

of theservice writ.
trustees,It is wherecommon in our asto summon individualspractice

not, andisit uncertain orwhether will thein end bethey chargeable
where, beservice,the notas facts couldexist at the thetime of they
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theand to the until such time'as liabilityhave action continuedcharged,
determined, to takeand thenthe trustee to the isof defendantprincipal

the trus-disclosure, and thus duehis if hold the amount uponchargeable
tee process.

intrustees anyliable asNeither is the that executors are notobjection
Massachusetts, andMainetaken.case well Under the laws ofgeneral

liable asConnecticut, notit wereseems to have been held that executors
trustees; thoseliable inthembut acts were soonspecial makingpassed

to, theStates, thatthe as fundssame other individuals belongholding
Massachusetts, and, wedefendant. But inthe statutesprincipal general

frommentioned, differentin the other were essentiallyStatespresume,
of theThere, the handsthe attachment inours. law authorized theonly

debtor, "en­thetrustee of the effects and credits” of"goods, principal
thatheldand in and it wastrusted the hands of adeposited stranger,”

an executor.terms not hands ofthese did to in themoneyapply
Tr., 8Tr., ­ &Barnes v. Treat & 7 Mass. 271: Brooks v. Cook

Mass. 246.
of thethe attachmentBut the terms of our statute goods,authorizing

trustee,chattels, credits, of thein the hands andandrights, possession
to coverdefendant, broadto the is evidently enoughbelonging principal

case,this and as statute in this has remainedour unchangedparticular
no1791, there has been'since N. H. Laws of 1815 and 1830,)(see

trustees,acts executors liable asoccasion here for any special making
States, more limit­as in other where their statute wasthere was general

374; Drew,Barrett, v. 6ed than ours. 2 N. H. DavisAdams v.
N. H. 399.

67, execu­Tr.,It is in N. H. that ansaid Beckwith v. Baxter & 3
isbe held as trustee of to ator cannot one whom legacypecuniarythe

thethe of the testator. But this is statedwillby solely uponbequeathed
decisions, differenceof the Massachusetts thewithout noticingauthority

of decided anoth­in the statutes the two But the case wasStates. upon
and this been relied on as an au­er decision has nevermainly,ground

that under our statute.executors cannot be as trusteesthority charged
trustees, whichIt is also that the in the hands of theamountobjected

there as ais claimed as to the defendant wasbelonging principal placed
theexecutrix, are thus madetrust fund” the and that the executorsby

defendant, will, a that cannottrustees for the the in such way theyby
adoubt that suchbe holden the trustee There is no bequestby process.

duties them which maybe made. Executors havemay assignedmight
theirtrustees to all intents and withoutconstitute them beingpurposes,

trus­such, in the hands ofa is creatednamed as and when trust fund
usu­trust, estate isa thetees for the benefit of cestui legalpresentque

income, thetrustee, the orin the and he is to princi­vestedally expend
discretion,both, manner, it at his ownin a or toor applypal, particular

case, trus­trust, thein which ordinarily,for the benefit of the cestui que
son v.tee not liable the trustee Car­ Carsonwould be upon process.

Allen,& Tr. 6 397.
TheyBut in this case the executors no discretionary powers.have

will,the but themade trustees the defendant property,are not the of by
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him,defendant, histowhatever shall be for the isleft givenprincipal
forever, be in tenheirs and and the same is to equal parts,paidassigns

anddebts andthe executors.annually, by They paid legacies,having
amountsettled their the andaccount with of the havingjudge probate,

defendant,settled,been the havethus fixed for theyand which heldthey
none, areno but todiscretion to are at to exerciseexercise and liberty

ofover this to of the Somesum the will.pay partaccording provisions
disclosure,the and moresum was due and at the time of the willowing

therefore, theirare,become due each The trustees chargeable uponyear.
disclosure.

theThe for wholethat the trustees should be nowclaimsplaintiff charged
theindebtedness,amount toof their and prin-both present prospective,

defendant; transfer the defendant’sthat this would allcipal judgment
theof trus-to the so that he entitled to receivewould berights plaintiff,

due, alltees and it duethe several as when wasamounts becomethey
whole,he an the the executionhave for courtexecutionmight staying

that thethe time. it isuntil that Andupon plaintiffjudgment urged
wholenot to be for his until the becomesto waitought judgmentobliged

due, die, and if should be-since the defendant that happenmayprincipal
insolvent,as thisfore estate be administeredand his moneyjudgment,

fundin the hands into a common forof trustees would be thrownthe
creditors,the lose his lienbenefit of all and wouldhis the uponplaintiff

the same.
That thebe so. But same ofwould suppositionundoubtedly upon

thedefendant’s death it be if shouldand how would plaintiffinsolvency,
due,now his the sum nowhave the trustees for wholeagainstjudgment

case, notand hereafter In the wouldto due? such on-become plaintiff
time,all that defendant in his lifewould have been to thely get paid
atbut all that in the handshave remained trustees’ hiswould otherwise

decease, allthe benefit ofand such case for hiswhich in should equalgo
in case ofcreditors. be defendant’sSo that there would dangergreater

death, him,tothat the bywould more than belongedplaintiff get giving
amount, ofhim than there would be histhenow for wholejudgment

course, isof- his because the notthe otherby plaintifflosing any rights
his theliento wait run such risk of moneyand losing uponobliged any

trustees,in and executionthe hands of he havethe because may judgment
disclosure, for the amountnow for the amount due at the of the ortime

at the date ofthat shall be the the disclosuredue to terms ofaccording
due atfor notthe But he cannot have any thingjudgment. judgment

the trustees arethe time the is made The is thatjudgment up. judgment
theand the amount due at timewill be forthey chargeablechargeable,

10,in sec.has This is forthe his made providedplaintiff judgment up.
208, : theRev. trasteéis indebted to"WhentheStat’s.chap. principal

defendant, and not the court sus-the term of has mayexpired,payment
trustee, assuch require.”executionpend justice mayissuing against

So, us, to thein the the to indebtedcase before trustees beappear
due,amount, nota a of isdefendant to certain whichprincipal portion

but of to for many yearswhich will become due from yearportions year,
hisNow,to that casecome. if the thatshows justice requiresplaintiff
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be term,continued from term to until the amountwhole of his claim be-
defendant,comes due to the doubt,the court noprincipal may, grant

continuances,him such and thus the of execution untilsuspend issuing
time,that and thus the the benefit of the whole sum to begive plaintiff
the defendant thepaid trustees. But the mustby run his riskplaintiff

of the death and of the defendant in the meaninsolvency principal
time, abate,which his suit theby defendant would and he wouldagainst
be to his commissioner,claim his estate abeforeobliged prove against
and the amount in the trustees’ hands would thus become assets thein
hands of an administrator, alike,for the of all debts thepayment against

defendant.principal
But the is not to take this courseplaintiff unless he chooses.compelled

He take his andmay execution at the next term after his dis-judgment
closure, term,ator the same but all that his can bemadejudgment properly

or that for,executionup can issue thewill be amount due at the time
of the judgment.

The trustees are therefore for such sum as shall atbe duechargeable
the time when has his made The of theplaintiff judgment up. ruling
court was correct.

overruled.Exceptions

Merrimack Co. v. Sullivan Co.

indigentand“Such as be removed the courtpoor may to theperson” by from whichcounty
broughthe was virtue of sec. 11, Rev.by 67, Statutes, must be such anchap. one as has

broughtbeen into and left in the in violation of the ofcounty sec. 10 of the sameprovisions
chapter.

Therefore the for removal in allegesuch cases should thatpetition the broughtwaspauper
into such knowingsome him indigent.to be andcounty by person poor

knowledgeWhether dogssuch not a intent on the of the leavingimply culpable sopart person
queere?the pauper,

This was a for the removal of a and waspetition as :pauper, follows

" To the Judicial Court for the Merrimack,ofSupreme County holdeh at
Concord, in said on the First ofCounty, D.Tuesday A.February,
1862:

said Merrimack,ofRespectfully thatrepresents County on the 4th.'day
of last,December John a illM’Coy, no settlementpoor person, having

town inany Merrimack,said of and no of suffi-County relatives therein
him,cient to maintain was theability from in Coun-brought Lempster,

of Sullivan,ty he had thatwhere to time resided and beenup supported,
into Merrimack,the left;said of and there that saidCounty John M’Coy

Bow,afterwards into thewandered town of where he has since been sup-
as Bow,a and the overseers of the ofported said have atpauper, poor

the term a claim forpresent Countyhis saidpresented support, against
of Merrimack.


