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to case, therefore,the unlessof eitherAccording theprovisions party
shall elect triala theby jury,

beTrustee must discharged.

Elbridge Congregational SocietyClark v. First in Keene.

£n the in and a motion for a groundcase of issues new trial the thatawarded theequity, upon
governedagainstverdict is the court will be the andevidence, rulesordinarily by princi-

grantto in at and will alaw,such motions suits not new trial becauseples applied merely
weighingon the would have reached a result.the evidence court different

to set aThis is a bill in aside ofbroughtequity conveyance plaintiffs
lot theinterest in the of Keene,defendant inmeeting-house together

•with certain of land in addition thereto. The relief isstrips sought up-
the ofon that two of those land were included in the deedground strips

mistake,fraud, accident or and also the theby that deedupon ground
neverwas delivered.

taken,After answer filed and issues were theawarded onproofs ap-
were,thoseof the and issues thewhether deedplication plaintiff; (1)

delivered; a of landwas whether on the east ofstrip the(2) meeting-
fraud, mistake;house lot included in the deedwas accident or andby

a fraud,whether of said lot sonortherly was includedstrip lying(3) by
accident or mistake.

On trial these issues at 1863,the of Term. the found forApril jury
issue,the on the second that the on said lotthe east ofplaintiff wasstrip

fraud, mistake,included in the deed accident or and found for theby
issues;defendant on the other delivered,two that thefinding deed4was

fraud,and that said lotthe was not included acci-northerlystrip byof
dent or mistake.

issue,the moved for a trialdefendant new the secondThereupon upon
others,the that the toas that issueverdictground, among wasupon

evidence; this in factand includes all theagainst exception substantially
others.

The adduced at the trial and hasevidence was been examin-reported
ed, but to stateit is not it now as the of law suffi-necessary question

without.'ciently appears

for defendant.Cushing,

1. The the ofclause in Constitution ofNew Hampshire, Rights,(Bill
Article for the ofbeing waived.protection parties, maybe20,)

2. his bill inThe toby submits himselfplaintiff, filing chancery,
the ofrules and and his to in-waivesprinciples practice, rightchancery
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Brackett, 9sist a v.trial of the Marstonupon facts by jury.alleged
N. H. 337.

or­the3. in accordance withThe issues in this case must have been
" infor­for the betterin directed the courtdinary chancery, bypractice

Gomperts311;Evans, H.mation of its 11 N.conscience.” v.Tappan
Ansdell,4 & C. 449.Myl.v.

court, in the exercisethe4. The of a trial byaid jury soughtbeing
conscience, the courtof its itsdiscretion for the better information of

toas it deemsmatter,in the such ordersits control whole makeskeeps
the conductbe of andin to the admission testimony,expedient regard

trials,newof the and ordertrial and verdictsmaygenerally, disregard
informed; even, the infor­ifuntil its is andconscience maysufficiently

trials, evidencemation from in connection withderived the takenjury
verdicts,case, result, andtaken for to such a all thethe disregardpoint

Christie, Dea.2to them.a decree ofproceed Exparteindependently
& M.2461, 2325;) Russ.& Ch. Tatham v.Chit. Wright,Dig.(3

1; Russell, 1 & Rus­63; Head, Turner2 HeadBarker v. v.Ray,
138; Jones,150; 2 &sell, 1 SimonsS. C. Si. & Stu. Carrington v.

290; 210,Stuart, 135; Pemberton, AmblerPemberton v. 13 Vesey,
3 2227.Chit. Dig.

motion setit that the to5. From these followsnecessarilyprinciples
trial, court whichverdict, a must made in theaside the and for new be by

it,we understandthe issues are directed. asthe practice,By English
shown,sends to the Common Lawthe motion and causeonEquity Judge

trial, before thefor his the in this the casenotes of and way getsJudge
Lawas CommonCourt. As with us it is the same courtEquity sitting

Court, theit not material howCourt and is pro­perhaps veryChancery
it. But must be heardin the trial before the motionsjuryceedings get

di­and issuesdetermined as courts were the beingand if the separate
thein this effectrected the court questionby sitting chancery, regarding

also theand courtbyto to the must be heard consideredbe verdictgiven
45; Hump­& K.3in Lewis v. Myl.chancery. Armstrong,sitting ­

581; ;Russ. 19­Pensam, 1 & C. v. 5v. Myl. Gregg Taylor,hreys
92; Stein, 178;2 RoseComstoclc, 2 .v. Carstairsv­PaigeApthorp

494;; Blundell, 19Bootle v. ExparteChit. Vesey,(3 Dig. 2327)
96, Chit.Kensington, Coop. Dig.(3 2327.)

com-that on these it will be made by6. sayWe principles apparent,
the at the trialthe taken for the case evidence juryevidence withparing

inand also hisas the the allegationswithby plaintiff’sreported Judge,
inconsistent,and both found-that, are cannot bebill, the two verdicts(1)

evidence; to setthe verdict which we have moved asideed on the (2,)
found unless theto the and could not have been juryis evidencecontrary

evidence,or ofunder some of the themhad been laboring misapprehension
in relation to it.duty

verdict, and render suchcourt to that decree7. The disregardought
if that issue had beenthe asfor defendants would have been rendered

for them.found

Lane, for plaintiff.
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1. ofEither has a constitutional to a trial by jury anyparty right
20;Art.material fact on a Bill ofbill in Rights,arising equity.

Griswold,; 12 N. H.Brackett,Marston v. 9 N. H. 336­ v.Dodge
573.

1860,2. beforeThe motion in this case and in anywas made argued
been,evidence trial hastaken. And if the to suchwas it had not right

exercised, to itbeen and that the constitutionalalready so rightgranted
the the case. The mo­by is not raised in this ofplaintiff properly stage

tion as awas oreither as a constitutionalgranted, undoubtedly right,
issue,and to themeans of facts inproper necessary accordingtrying

8, 171,of sec. ch. R.provisions S.
3. aHad the in issues inverdict this case been rendered on arising

suit law,at common to have it setthere could be no for askingpretence
aside case,on the main issue in the for of the reasons byassignedany

171; Bath,the defendant. 12 H. v.v. N. LisbonWendell Safford,
;; 10;21 White,N. H. H.335­ Id. 23 N. H. 26 N. 178­v.Gould

Portsmouth,Palmer inv. 43 H. Nor would it be set asideN. 265.
Dow,and N.not in whole. 22 H. 387.part only Knowles v.

force,4. effect,The and character of rendered inverdicts proceed-
law,at reason,common are the result of the soundest and necessa-ings

follow from institutions trials as a substan-rily which jurybyrecognize
courts;tial of the and not an useless ofpart judicial system, appendage

whatever,and in all cases the of a is towhen intervention jury sought
force, effect,determine facts in characterthe same andcontroversy,

should be to foundthe And when facts are once thebyverdict.given
verdict of a toit would be unconstitutional for courts suchjury disregard

or treat it lawotherwise than if rendered in commonfinding, proceed-
Amendments, 7;Const. U. Art. 3S. Parsons v.ings. Bedford,

Peters,433; 3 sec. 263.Greenl. Ev.
5. The court erred in not to his no-the provepermitting plaintiff

because, contend,Gerould alone,tice the oras werescinding agreement,
others,with was not authorized the to landsdefendants anyby purchase

them,for Cook’s 2d of the records re-deposition containing copies(see
ferred and the not then been ratified orto,) bypinchase having accepted

defendants,the the it on hisor revoke Arescindplaintiff part.might
transaction,isrescisión effective if made a is entered intobefore which

with an is ratifiedassumed in fact no theagent authority, byhaving
Ed., cases,1 Parsons’ 4th 44 n. tt. & 478.Cont.principal.
notice,6. An after such could be anonly byacceptance, acceptance

the and the notice of theof the contract as limited qualified byprincipal,
373, 399, 407.1 Parsons’ 4th Ed.Cont.plaintiff.

Bellows, of the evidencea careful consideration report-J. Upon
ed, the on thewe think that a case is not for aside verdictmade setting

here fromevidence,second issue as unless a different rule appliesagainst
isThere a verdict notthat is in suits at law.which commonrecognized

de-would haveto be disturbed the on the evidencebecause courtmerely
raised, inferencescided are to bebut wheredifferently; presumptions

drawn, theto be credibilityand evidence weighed, includingconflicting
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aside, itunlesswitnesses,and be setof the will notverdictintelligence
decidedly thatis so toas make it apparentthe of evidenceagainst weight

misled,the must been failed to consider intelligentlyhave or havejury
court.them,the theevidence laid or instructions bybefore the given
ofIndeed, theto an the dutiesauthorize such interference with proper

aof cogentthe of mistake or misconduct to be veryevidencejury, ought
asnature, suchand to that wassuch as the court the verdictfullysatisfy

twelve honest and men could not have returned. Wendellintelligent
;171; Bath, 21 H. 319­ Gouldv. 12 H. v. N.N. LisbonSafford,

White, truth, bev. is and should very26 N. H. 178. This inpower,
law, the thebecause, not isexercised courts of only jurysparingly by

fact, willand to of but caseslawful tribunal determine questionsproper
to Withcome to them so clear as admit of no seriousrarely question.

that, stand­view, think,these the asin we verdictregardingprinciples
tolaw, noa at is causethe of verdict thereing ordinaryupon footing

disturb it.
heardthe andThe before sawtheywastestimony jury conflicting;

witnesses, fairness,the theirand were the of intelligencejudgesproper
of itsand testimonyof the land and hadviewedmemory;goodness they

ofvalue, and in condition to make as to thewere inferences probabilities
beforehadsuch a sale as is set on the one side and the other. Theyup

made, theirto considerthem the deeds that were and were prepared
fraud;mistake, accident, oras ofevidence thebearing upon question

and, is contradict-of himselfthe direct thetestimony plaintiffalthough
oftheon all or more oned the material three witnesses partbypoints

defendant,the evidencewe are unable to in of the wholeviewyet say,
found, that,adduced, that an and havehonest could notjuryintelligent

lot, thein to the of land east of the plaintiffrespect strip meeting-house
was right.

then,Whatever, on evidencebe our conclusions the reported,might
reasonsthere are andwe are clear that no such weightycontrolling

issue, of lawas in a courtthe of the on the secondjuryagainst finding
discretion,us, disturbin a sound towould exercise of judicialthejustify

their verdict.
whether, weretherefore, issuesremains,It for us to as theseenquire

in the for a trial is to beawarded a suit in motion newequity, governed
bar, itat the wasdifferent In this question sup-rules.by discussing

asawardedto to determine the issues werebe material whetherposed
of un-constitution, or a matter discretiona matter of under the asright

But wethe of suchder in absence anygeneral equity right.process,
think, that, in thisare be takenmay respect,inclined to whatever view

to therulesthere is no difference in the which oughtsubstantial guide
true, are numerous»decision of It is that there Englishsuch a motion.

mere-effect, are to law court forauthorities to the that issues sent a trial
that, isChancellor, theto and ifinform the of the findingconsciencely

trial,him, or even whollynot he direct another maytosatisfactory may
verdict; held, that heit is will grantin some cases eventhe anddisregard

evidence, but he willa trial, isnew not verdictwhen theonly against
sides, and, that thehe findsboth whenbalance the evidence onnicely
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evidence,is toverdict to the will the issuecontrary he directweight of
Daniell,be tried 2 1307,over Ch. Pr. and cases cited.again.

it isBut will be observed that this of new trialapower directing
most in to asexercised the cases the is issueswhere entitledfreely party

ofmatter in suits to a of estateestablish will realnamely,right; against
heir; and,the in which case the heir is entitled to issues as outof right,

which,of courts,to the inheritance in the re­isregard greatlyEnglish
law,and the of the thespected, Chancel­peculiarly byguarded policy

inheritance,lor not ifwill feel himself bound one verdict theby against
552;Mabbot,arises at trialobjection the v. 2any Stace Ves. Sen.

1; Pemberton,2 &Tatham v. Russ. Pemberton v.Wright, Mylne,
290;13 Pr.Ves. 2 Daniell 1287.Ch.

So, vicar, where,inin the case of a or arector suit theinvolving right
tithes,to the of a is infact modus drawn the rector is enti-question,

awarded, 1287,tled as of to 62 Pr.have issues Daniell Ch. and casesright
and it does that to anot the direct trial isnewcited,) yet appear power

affected the fact that are directedissues as matter ofby right. Again,
the court ofa sometimes a suit atby equity directsEnglish practice,
to be in tolaw order obtain the ofverdict a instead ofbrought jury,

issues; and in such case for a trial beis toawarding any newapplication
determined the court of law in which isthe suit is and itby brought;
said, that, suit,in towhether direct such is-or todeciding send down
sues, the court consider whether the case is such as to beought govern-

of aed the result a trial in court 1306,of 2by law. Daniell Ch Pr. and
If, then,cited.cases a suit at directed,law be the for a newmotion

trial will be the rules which are ofby courtsgoverned recognized by
law, will,and the in suit seem,such as it would asfinding be regarded

inconclusive to its matter.respect subject
hand,the it rule,On other has been laid as a a trialdown that new
when, reason,will be directed for material or isthe verdictany weighty

552,not Mabbot,to the Chancellor: 2satisfactory Stace v. Sen.Ves.
Hardwicke,Ld. Ch. who held that the issues were to inform the con­per.

before,science of the as factscourt to doubtful theand therefore court
such a as shallverdict its to a decreeconscience foundexpects satisfy

and he holds that a new trial would court ofbe ordered in aupon; equi­
where it not awould be in court of It is thety, law. clear from opin­

case, him,ion of the in thisChancellor that it notwas understood by
Chancellor,that a new trial would be ordered because onthemerely

Indeed,evidence,the would have reached a different result.weighing
so,if it all,were it would be little to atof send inas­avail down issues

much as the Chancellor would be andcalled still to examine weighupon
evidence, it,the and form an as hadif the issues not beenopinion upon

tried.
Where the is in-of issues a of tomatter discretionsending merely

Chancellor,form the conscience of the if evi-there was no conflicting
dence, or if a if,could find one or under the circum-jury only way,
stances, the court felt itself more than ato find the factscompetent jury

be, not, all; and,could issues would be at there-awardedordinarily,
fore, it forbe a law courtassumed that if issues are sent tomay fairly
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such, bethat, the court wouldtrial the of the isstate ordinarily,proofs
so itfound. Andsatisfied with the it beverdict whichever mightway

is v. Han­laid Chief Marshall indown Justice Hardingexpressly by
453,Graves,11 In 3Wheat. 125. Townsend Ch.Paige Rep.v.dy,

it those cases wheredown,is laid that "issues should be directed inonly
evidence, s oandis athere want of or the is contradictorytestimony

cross-ex­that is to an andbalanced it havenearly necessary rigidopen
thethe to decide ques­amination of the witnesses before who arejury

So, v. Mar­tion of fact their in Samueltestimony.”upon conflicting
shall, 567, held, that,is the conflicting3 it evidence beLeigh, though

if it be as to the of the Chancel­such convince conscienceyet, ought
lor, Gilmeran issue not to be directed. In Carter v.ought Campbell,

that, conclu­159, held, issue,a isit is in case for an the verdictproper
issive where the evidence conflicting.
ofa consideration these authorities and the uponprinciplesUpon

athat newit is manifest the doctrine ofwhich directingthey proceed,
theis of the thatthe Chancellor the verdict istrial when opinion against

it, be sustained with-of cannotevidence nicelyupon balancingweight
said, sure,It is thatoften to be the Chancellorout much qualification.

satisfied; betrials his is wellorder until conscience but it maynewmay
term,thatis satisfied in the sense ofassumed that his conscience judicial

awarded,when, issues a ofin a case where are twelveproperly jury
verdict, nothere areand men have returned their andhonest intelligent

Thereasonsor to believe that were misled.theycontrollingweighty
reason,the that desired byissues are for the aid of a isawarded jury

athe withbecause of fitness thatthe Chancellor ofsuperior tribunal*
witnesses,thevoce examination of to determine a controvertedviva

fact; noconducted,the areof and if trial is and therequestion fairly
ortheto the to be result ofreasons verdictsuppose prejudicecogent

mistake, Chancellor, cases,the in to bethe conscience of ordinary ought
satisfied.

ofthe of discretionthe earlier of courts theIn stages English equity,
laterless rules than it has been inthe Chancellor was by years,guided

us. Inis the authorities thethat in beforeand subjectapparent upon
in courts ofand New where chancerythis country, England,especially

been, a recent jealousy,until withhave comparatively period, regarded
sacred, tothe trial has been looked asand where byjury upon thepower

de-the havethe verdict of because the Chancellor wouldjurydisregard
thewell be considered as not in accordance withcided differently, might

or the course of our courts.of our institutions The jurisdictionspirit
extensive, we the ofof is and see in constitutionof courts equity nothing

modes rulescourts, in their of that shouldorthose proceeding prescribe
of new trials from thosedifferentto the substantiallygrantinggovern

courts, athe of iscourts of law. bothwhich exist in In aid jury sought,
fittedit to be best to decide controverted ques-isbecause supposed upon

fact, is the trial byand no reason fortions of regardingperceived jury
ofcourts,than the In both theas sacred in one court rightsless other.

verdict, and forms ofare determined the theby proceedingproperty
conceive, effect andcan, make no to itsas we substantialdifference as
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sametheus the for trial is decided judges,value. "With motion a new by
is,cases thelaw,the suit in in both questionwhether be or at andequity

trial, andbe, a fair andand to whether there has been impartialought
so, thebe bythe facts found the should in regardedif verdictby general

as established.Chancellor
trial,neworder aThere be wouldcases where courts ofmay equity

not; is basedcourts of the uponwhen law would but where application
solid rea-evidence, can see nothat wethe the verdict isposition, against

court,of theson for to the discretiondifferent rulesestablishing guide
isthe verdictor for that the the court over greaterofholding power

isthe courtsin suits in twothan at law. The difference betweenequity
formal, and, ato a extent many subjects,very merely greatgreat upon

obvious, that, casesin mostconcurrent ishave and itthey jurisdiction;
other, soas thecourtthe verdict is entitled to the same in oneweight

The offar, least, viewsat as fact in issue is concerned.theestablishing
doctrine, beencourts, havethe far as to a differentso tendEnglish they

the alienationtoinfluenced the of their law discouragegreatly by policy
theof trials whereinheritances and ofthe repeatedconsequent granting

heir; us and weexists withverdict was the but no suchagainst policy
soawithcan no reason for the Chancellor powerperceive good arming

to the of our institutions.repugnant spirit
when, out-ofIn a suit1 inClive v. Amb. 323. growingGascoigne,

a as a Sirlife insurance there a to bywas question representationpolicy,
one, had after-­whichthat a certain life was aCrisp Gascoigne, good

thewards instructions ofLord Hardwicke held that the Judgedropped,
erroneous, toissues, saywho that ittried the waswere and impossible

hisButwhat in that saysthe founded their verdict case.upon jury
" trials: newI This court hasfurther.Lordship frequently grantedgo

true, so muchbecause it. It isthe inheritance was boundmerely by
ais not to but in this case gentleman’sregard paid personal property;

time; thischaracter is directed.at stake” and a trial was Sincenew
thissome has taken in this in courts uponequitychange place practice

536, LordCook, 8 Ves.even in In v.subject England. O’Connor
decideEldon it court of equityto constitution of a tothesays, belongs

have, aformatters of greatfact if think But theyupon they proper.
itof been thoughtnumber when of have disputed,factyears, questions

bythem determineda more of to haveexercise theirproper jurisdiction
af­relieftime, thea same equitableAt the whenjury. administering

thistoterwards, the verdietto concur withtheir own judgment ought
least, Theythe verdict.extent, at that not dissatisfied witharethey

been fullyfacts haveto be satisfied thethat the questions uponought
the newIwhichand before the The grantdistinctly jury. uponground

I de­not, the facts —forthat intrial is the verdict not satisfactory upon
Ifacts —buttheIit to be understood form no conclusionsire that upon

beforedistinctlythe the not beenam of the in case havepointsopinion
same Chancellorthe6 671,the In the same case Ves.jury. reported,

weretimesin ancientthat courtsthat it is clear of equitysays pretty
ofof questionsin of to the decisionmore the habit themselvestaking

And hetimes.in laterwise and discreetthan havefact thoughtthey
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further that all the in favor of send-shown themselvessays haveJudges
raised;of fact to is andthe a reasonable doubting questions whenjury

he ahe cannot questionthere issays, beingsuppose any prejudice (this
of a thein constitution ofa tribunal to themodus,) accordingappointed

from theto are farthe fact. These of Lord Eldontry viewscountry
doctrine, that a trial the onnew be ordered because Chancellorwill

tothe finds the to be contraryevidencenicely balancing preponderance
the verdict.

If thatsuch a doctrine were in it is obviousto be carried out practice,
it and ex-would be attended with such burthens from repeatedarising

trials and no toleratedthat whichpensive consequent delays, system
Indeed,them-could retain thehold confidence.long publicany upon

sueh for thea thatwould be inconsistent with regardpractice wholly
trial the Americanwhich is in all or all ofmanifestedby jury nearly

constitutions,State for itsthe solicitudegreatest preservationshowing
as a sacred and the wel-connected withright, intimately general
fare.

8,Statutes, 171, that noour Revised ch. sec. it is jurorsBy provided
but, in caseCourt,shall attend the if it shall be anynecessarySuperior

di-to facts shall made under theascertain a an issue beany by upjury,
Pleas forrection of the court and to the court oftransmitted Common

trial, saidof shall certified toand the verdict the thereon be Supe-jury
Court,rior and thereon as case require.rendered the mayjudgment

that1832,This is the of Dec. whichlike lawsubstantially provides
ascertained, be render-such of fact suchmatters so maybeing judgments

ed Thesethereon in the as the caseCourt require. pro-Superior may
law,as at invisions to matters in as and verdictswell the.apply equity

made orboth are the at least no distinction issameput upon footing,
of our consti-and in the the framers ofanxietyview ofcontemplated;
sacred,tution that the held con-trial should be weby may fairlyjury

statutes tosider that it was the in these of bur putpurpose provisions
rendered,all whetherthe same verdicts soupon substantially,footing,

in Evi. 266.suits at law or 3 sec.equity. See Greenl.
then, there a constitutional toWithout whether be rightconsidering,

a in of thattrial in suits are thewejury ordinarilyby equity, opinion
atthe to set aside verdictsrules the court onwhich applicationsgovern

evidence, also, inlaw as be suits inshould substantially, appliedagainst
therefore,and, forthe motionequity;

A neto trial is denied.


