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faulted, and there was nothing apparent on which to found a motion
for default. In such a state of facts there was nothing that I can see
which ought to have deprived Butler of a jury trial with the rest. Tle-
other party had a right to elect a jury trial, and Butler was no more
confined to the referee’s award on the question of damages than on any
other part of it. He had not been defaulted, and it was his right to
go to the jury, under the statute.

‘What the effect of the admission of the report against the plaintiff’s
objection might have been under other circumstances is not necessary to
decide. As there were no damages to assess, the report on that subject
could have heen of no consequence, and the report in favor of the plain-
tiff on the issue of not gunilty could not have prejudiced him before the
jury. It is well enongh settled that a verdict will not be set aside for
the improper admission of testimony by which the party objecting could
not have been prejudiced. Currier v. Boston ¢ Maine Railroad, 3¢ N.
:E[I. ?2’;, Chamberlain v. Davis, 38 N. H. 128 ; Watson v. Walker, 33 N.

Lapp and Switw, JJ., concurred.

Judgment on the verdict in favor of Butler.

Apg o} PrrrEy v. MARSHALL.

Flowage—Immaterial evidence.

The defendants introduced evidence that raising water to the height only
which the plaintiff claimed they had a right to raise it, afforded an insuffi-
cient power for their (the defendants’) mill. _Held immaterial; that the
question was not what power it would afford, but whether the defend-

" ants had a right to flow to the height claimed by them.

A verdiet will not be set aside because of the introduction of immaterial
evidence, unless the court can see that it tended to prejudice the case
with the jury.

From Berrnar Circuit CoURrT.

Casg, for flowage of the plaintiff’s land by a certain dam maintained
by the defendants at the outlet of Wickwas pond in Meredith. Plea,
the general issue. Trial before Rawp, J., and a jury. A controversy
arose as to certain drill-holes on a stone called the Lawrence stone, and
which holes one Smith M. Lawrence testified that he made many years
ago, to indicate the high-water mark of a former owner of the dam.

Mr. Marshall, one of the defendants, was permitted to testify, sub-
Ject to the plaintiff’s exception, in answer to the following question :
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“When the water is three feet upon the apron of the upper dam,
what kind of a power does it furnish for the operation of your mill 27

Ans. “TIt would supply but a very limited power for our business.”

There was evidence tending to show that when the water was at the
said drill-lioles, there would be three feet of water on the apron of the
upper dam. The testimony of Marshall was introduced as tending to
contradict the testimony of Lawrence. Some fifty or seventy-five
rods below the dam, at the outlet of Wickwas pond, there was another
dam and pond which supplied the defendants’ mill. The plaintiff
claimed that Wickwas pond was a reservoir pond. There was a gate
at the outlet of the pond.

The verdict was for the defendants, and the case was transferred
upon the foregoing exceptions.

Hibbard and Pike § Blodgett, for the plaintiff.
Whipple and Jewell & Smith, for the defendants.

Smite, J. Lawrence’s testimony as to the drill-holes in the Law-
rence stone was introduced to show the height to which the defendants’
had the right to raise the water by means of their dam. The defend-
ants’ position was, that it would have some tendency to contradict Law-
rence if they could be permitted to show that water, raised to the height
only which the plaintiff claimed they had a right to raise it, would afford
an inadequate supply for their mill; but the fact that water raised to the
height of three feet upon the apron of the upper dam afforded but a
very limited power for the defendants’ business, was, in itself, unim-
portant. It was immaterial how much or how little power the defendants
had, provided they did not raise the water higher than they had a right
to raise it. If, then, the testimony objected to tended to contradict
Lawrence, it was admissible. Butif it had no such tendency, or did nof
otherwise tend to establish the height to which the defendants could
flow, it can only be regarded as immaterial. .

It is not claimed that the admission of the evidence tended to preju-
dice the jury against the plaintiff; and so far as I can see it could not
have had that effect. The defendants, therefore, are entitled to judg-
ment on the verdict.

Cusming, C. J. I am not sure that I understand what question is
intended to be raised here. In so far as I do, I fully agree with my
brother SMrTH,

Lapp, J., concurred.
Hzceptions overruled.




