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faulted, and aon which to found motionnothingthere was apparent
for default. IIn such a of facts was that can seenothingstate there
which to with The-ought have Butler of a trial the rest.deprived jury
other trial, no morehad a to elect a and Butler wasparty .right jury
confined to on of than ondamages anythe referee’s award the question
other of had it his todefaulted, rightit. He not been and waspart

togo the statute.jury, under the
What the effect of the of the thereport against plaintiff’sadmission

objection is tomight necessaryhave been under other circumstances not
assess,decide. As thatwere no to the on subjectthere damages report

could have no in favor ofbeen of and the theconsequence, plain­report
tiff on the issue of not could not have him before theguilty prejudiced
jury. It foris well settled a will not be set asideenough that verdict
the admission of couldwhich theimproper testimony by party objecting
not v. Maine 34 N.Railroad,have been Currier Bostonprejudiced. &
H. ; ;507­ 33 N.Chamberlainv. 33 N. H. 128­ v.Davis, Walker,Watson
H. 145.

Ladd and Smith, JJ., concurred.

on the verdict in Butler.Judgment favor of

Perley Marshall.v.Aug. 10, 1876.

evidence.Flowage—Immaterial

onlyThe defendants introduced that to theraising heightevidence water
it,the a to raise affordedan insuffi-theyclaimed hadplaintiff rightwhich
immaterial;for their mill. that thecient Meldpower (the defendants’)

afford,not the defend-was what it would but whetherpowerquestion'
had a to claimedbyants to the them.right heightRow

be set immaterialA verdict will not aside because of the introduction of
evidence, unless the court see it tended to the casecan that prejudice

the jury.with

BelknapFrom Circuit Court.

land certain dam maintainedCase, for of the aflowage plaintiff’s by
in Meredith. Plea,the the outlet of Wickwasdefendants atby pond

Rand, and a AJ., controversyissue. Trial beforegeneral jury.the
andstone,on a called the Lawrencearose as to certain drill-holes stone

M. that he made many yearsholes one Smith Lawrence testifiedwhich
mark owner the dam.to indicate of a former ofhigh-watertheago,

testify,to sub-Marshall, defendants,of the' was permittedMr. one
in to following question:to answer theexception,theject plaintiff’s
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“ dam,When water is three feet the of theapronthe upon upper
”operationwhat kind itof a does furnish for the of mill ?power your

“Ans. It but a forverywould limited our business.”supply power
There was to thattendingevidence show when the water was at the

said ofdrill-holes, there would be three feet water on ofthe theapron
upper dam. The of Marshall was astestimony tendingintroduced to
contradict of Lawrence.testimony fiftythe Some or seventy-five

dam,rods below ofthe at the outlet Wickwas there was anotherpond,
dam and which the defendants’ mill. Thepond supplied plaintiff
claimed that wasWickwas a reservoir There was apond gatepond.
at the ofoutlet the pond.

The defendants,verdict was for the and the case was transferred
theupon foregoing exceptions.

Hibbard and Pike for theBlodgett, plaintiff.§-

and Jewell forSmith, the defendants.Whipple

Smith, J. Lawrence’s as totestimony the indrill-holes the Law-
rence stone towas introduced show the toheight which the defendants’
had the toright raise the water means ofby their dam. The defend-
ants’ itwas, that would haveposition some totendency contradict Law-
rence if bethey water,could to show thatpermitted raised to the height
only which the claimed had a toplaintiff they it,raise wouldright afford
an mill;for their butinadequate the fact that water tosupply raised the

ofheight three feet the ofupon the dam affordedapron upper but a
very limited for the defendants’ inpower business, was, itself, unim-

It wasportant. immaterial how much or how little the defendantspower
had, did notprovided they raise the water than hadhigher they a right
to If,raise it. then, the totestimony tended toobjected contradict
Lawrence, it was admissible. ifBut it had no such or didtendency, not
otherwise tend to establish the to whichheight the defendants could
flow, it can be asonly regarded immaterial.

It is not claimed that the admission of the evidence tended to preju-
dice the the and so far itjury against plaintiff; as I can see could not
have had that effect. The defendants, therefore, are entitled to judg-
ment on the verdict.

J. ICushing, C. am not that Isure understand what isquestion
intended to be Ido,raised here. In so far as I withfully agree my
brother Smith.

Ladd, J., concurred.
overruled.Exceptions


