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STRAFFORD.

anksr et a. thyat't’he'y were all of them parties to the contract of the
Young et 2, Masier, and that, if the fact were otherwise, it was in-

cumbent on them to show it. The presumption is that
the schooner was in the employment of the owners, and
this presumption must prevail until shown by the de-
fendants to be contrary to the fact. ;

Judgment on the verdict.

I.. B. Wavrgzsr versus H, G, Prescorr.

Assumpsit does not lie to recover mesne profits after a recovery in a real ac-
tion. ‘

Assumpsit, for the uge and occupation of a certain par-
cel of land in Gilford. The cause was tried here, at Au-
gust term, 1831, upon the general issue, and a verdict
taken, by consent, for the plaintiff, subject to the opinion
of the court upon the following case.

It appeared, upon the trial, that the plaintiff was the
owner of the land, and that the defendant had been in
possession of the same during the time mentioned in the
declaration, having originally entered with the permis-
sion of the plaintiff. But it further appeared that the
plaintiff’ sought to recover, in this case, for the use and
éccupation of the land, from the 8th November, 1828, 1o
the 8th November, 1829, and that on the 8d November,
1528, the plaintiff bronght a writ of entry against the de-
fendant, for the same land, in which suit judgment was
rendered in favor of this plaintiff, and on the 13th No-
vember, 1829, he {ook possession by virtue of a habere fu-
cigs possessionent.,
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Lyjford, for the defendant, insisted, that assumpsit did
not lie for mesne profits. 5 N. H. Rep. 529 Cavis v. M-
Clary.

Walker, pro se, relied upon the case of Cogswell v. Brown,
1 Mass. Rep. 237.

By the court. We consider it as settled, that assumpsit
will not lie to recover mesne profits, and the verdict
must be set aside and a nonsuit entered.

Judgment for the defendant.

James Lonp versus Joun Correy and others.

In order to maintain an action for a false recommendation of the eredit of any
person, it must be shown that the recommendation was frandulent as well
as false ; and the frand is a matter of fact to be settled by the jury.

Tr1s was an action on the case, for falsely represent-

ing Josiah Hobbs, Junior, to be a man of credit, where-
by the plaintiff was induced to trust him and lost a sum
of money. ‘

The cause was fried here, at January term, 1832, up-
on the general issue,

It appeared, that the defendants made and delivered
to Josiah Hobbs, Junior, a certificate, in the following
words.

¢ This may certify, that Josiah Hobbs, Junior, is com-
petent to pay the sum of $100 within any reasonable
term of time, and we hereby recommend him as possess-
ing credit to that extent. Newfield, April 10, 1829,
G. L. BMITH,
JOHN HOBEBS,
JOHN COLLEY.”
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