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TUCKER v. JACKSON & a.

The foreclosure of a prior mortgage by proceedings fraudulently con-
cealed from a subsequent mortgagee, and a sale of the premises after
foreclosure, will be annulled, and the subsequent mortgagee let in to
redeem from the first mortgage, by a proceeding in equity for that
purpose.

Birr 1N EqQurry, for the annulment of foreclosure proceedings
and of the sale of land, and for a conveyance of the land to the
plaintiff. Demurrer. The opinion states the facts.

Samborn & Clark, for the plaintiff.

Copeland and Quarles, for the defendants, and Nash, for defend-
ant Chase.

A1rEN, J. The bill sets forth a mortgage to the plaintiff, and a
prior mortgage to Chase, both from Udoxy Jackson, and no dis-
charge or payment of the prior mortgage except by foreclosure pro-
ceedings fraudulently concealed from the plaintiff. A fraudulent
sale of the premises by Chase to Jesse Jackson, the mortgagor’s
son, and a mortgage by him to Chase subsequent to the foreclos-
ure, and all in the interest and for the benefit of Udoxy, the orig-
inal mortgagor, who has continued in possession, are also alleged;
and a conveyance to the plaintiff with general relief is sought.
Chase, with Jesse and Jonathan Jackson, Udoxy’s husband, who
joined with her in the mortgages, are defendants with Udoxy in
the bill.

If the parties to the sale and remortgage of the land to Chase
defrauded the plaintiff by an attempt to destroy her security, her
remedy would be to obtain the annulment of the deed from Chase
to Jesse, and of the mortgage from Jesse to Chase, or by a decree
postponing the Chase mortgage to that of the plaintiff. This
would leave the foreclosure proceedings on the original Chase mort-
gage undisturbed, and Chase’s title obtained by that mortgage
-would still be good. If the foreclosure proceedings were, by con-
cealment from the plaintiff, in fraud of her rights, her security
could be restored by an annulment of the foreclosure. Not being
a party to the foreclosure, and having no notice of it, and being in
no fault for not sooner redeeming from the first mortgage, she
could open the foreclosure for redemption, and, by paying the prior
Chase mortgage, enjoy whatever rights Chase then had under it.
If it should be made to appear that the conveyance by Chase to
Jesse Jackson was for the benefit of Udoxy, the original mortgagor,
and was in fact a conveyance to her by Chase, the mortgagee, then,
it being her duty to pay the mortgage, it could not be upheld
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against the plaintiff, and she might enter to foreclose. The plain-
tiff is not entitled to an absolute conveyance on the facts stated in
the bill, but the allegations of the bill containing ground for equi-
table relief, it can be made good against demurrer by some simple
amendments containing an offer to redeem the original Chase mort-
gage if anything be due upon it, and prayers for decrees of redemp-
tion, foreclosure of her own mortgage, and annulment of fraudulent

conveyances.
- Case discharged.

Fosrter, J., did not sit: the others concurred.

HALL & a. v. BRACKETT & a.

An assignee of an insolvent savings-bank may maintain an action in his
own: name as such assignee upon the bond of the treasurer.

A person is not disqualified from aching as attorney for the assignee of
an insolvent savings-bank, in a suit upon the treasurer’s bond, by rea-
ton of having acted as commissioner to examine and allow claims
against the bank.

DunTt, on the bond of the defendant Brackett, as treasurer of the
Carroll County Five Cents Savings-Bank. The action is brought
in the names of the plaintiffs as assignees of the bank in insolv-
ency. The defendants object that the action should be brought in
the name of the bank.

The defendants also object that Mr. Wiggin is disqualified from
acting as counsel for the plaintiffs, by reason of having acted as
commissioner in the insolvency proceedings to examine and allow
the claims against the bank. They maintain that as commissioner
he was required to determine the validity of certain claims against
the bank connected with matters in controversy in this suit, and
that in his official position as cornmissioner he has obtained infor-
mation from the defendants in the nature of privileged communi-
cations; but itis not claimed that the defendants made any private
or confidential communications to him.

The questions raised by the foregoing objections were reserved.

J. G. Hall and J. F. Wiggin, for the plaintiffs.

G. Marston, W. J. Copeland, and E. . Banfield, for the defend-
ants.

SmitH, J. It is made the duty of the assignee of an insolvent
bank to take possession of the property, rights, and credits of the




