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legislative intent preponderates against the exclusion of contract-
ual as distinguished from prescriptive claims. The result is that
a division has been established by usage and acquiescence.

Case discharged.
ArLLER, J., did not sit: thé others concurred.
Albert S. Wait (Bera M. Smith with him), for the plaintiff.
Ira Colby and Josiah G Bellows, for the defendant.

CUMMINGS & ¢. v. BLANCHARD.

The grantee of the right to take from a bulkhead and flume ¢ the quan-
tity of water which shall be discharged therefrom through an aperture of
two hundred squave inches at the gate under fifteen feet head” is enti-
tled to the constant flow of that quantity and no more, in all stages of
the water. The size of the aperture must be diminished or increased
according as the head rises above or falls below fifteen feet.

In a suit to determine the rights of the parties under the grant, the grantor
is entitled to a decree requiring the grantee to construct a gate at the
aperture with a gauge thereon that will at any given head render an
infringement of the grantor’s rights visible on inspection.

The head is to be measured with the water at rest in the fume.

Usage is not admissible to contradiet a written econtract unambiguous in its
terms.

Brrx 1w EqQuUrry, in aid of a suit at law, for the establishment
of the respective rights of the parties to the use of the water-
power on the east side of Ammonoosuc river in Lisbon village ;
for a decree establishing where and how the defendant’s right
shall be measured, and for an injunction restraining him from
using water in excess of, or in a manner different from, his right
so established ; also for the ascertainment and apportionment
among the plaintiffs of the damages occasioned by the defendant’s
infringement of their rights. Hearing before Bingham, J., who
reported the case for the determination of the whole court in
substance as follows :

The parties own the entire water-power on the east side of
Ammonoosue river in Lisbon village, having one dam, pond, and
bulkhead. The defendant has the first right, limited to a certain
quantity of water to be taken from the bulkhead and used on what
is called the old factory site, ong hundred and fifty feet below.
Four of the plaintiffs have the second right; James G. Moore, one
of the plaintiffs, has the third right; and Ovid D. Moore, the
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other plaintiff, the fourth right,—to the use of the water for operat-
ing their respective mills, each right being subject to the prior
rights in the order named. No question is made between the
owners of the second, third, and fourth rights but that each right
has been duly used.

June 22, 1866, the title to the defendant’s mill-site with all the
water-rights on the east side of the river was vested in William
H. Cummings, Jonathan H. Bowles, and Jonathan K. Atwood.
On that date Cunmings conveyed to Bowles and Atwood all of
his undivided third part of the mill-site and of the water-power

" belonging to the same, reserving of the water-power his third ¢ of
all in excess of the two hundred square inches which is to be
deeded by the grantees hereof to Nelson Howe and B. F. Martin,
as specified in their said deed of this date.” At the same time
and as part of the same transaction, Bowles and Atwood conveyed
to Howe and Martin the mill-site now owned by the defendant,
and “all the right of taking from our bulkhead and fume the
quantity of water which shall be discharged therefrom through an
aperture of two hundred square inches at the gate under fifteen
feet head, in preference to all other rights of water whatsoever,
and a proportionate right and interest in the main dam and dams
by the mill, . . . the said grantees to be at one third of the
expense of keeping the dams aforesaid in repair and of rebuilding
the same.” Theve was at the time of this conveyance no mill,
and for seventeen years therc had been none, on the millite con-
veyed. No use had been made of the site or water-rights during
that period. At the time of the conveyance it was understood by
the parties to the deed that the site was to be used for mill pur-
poses, and that the grantees intended to erect immediately, and
they forthwith did erect and operate for ten years, a mill for
crushing gold-bearing quartz. When the defendant purchased the
property, January 5,1886, he changed the mill to one for grinding

Tain.
# A breast wheel was used in the mill that stood on the mill-site
prior to 1849. Howe and Martin put in a scroll wheel, built on
the turbine principle, with a gate before the wheel ; and this wheel
was used until replaced by a Hercules wheel, put in by the defend-
ant in the summer of 1886. This is also a turbine wheel with a
gate before it, which measures the water passing through it. The
plaintiffs do not object to the principle of the wheel, but to its
gize. They insist that it is too large,—its eighteen apertures, nine
and one half inclies by one and one half inches in size, measuring
two hundred and ffty-six and one half square inches at the gate.
The apertures in the scroll wheel put in by Howe and Martin
measured two hundred square inches. The defendant at first put
in set screws that prevented the raising of the gate higher than
was sufficient to open an aperture of two hundred square inches,
measured at the gate before the wheel. When business pressed
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and more water was needed the screws were left out, and a mark
was made to indicate the two hundred square inch point. Later this
was disregarded, and the use of water to the extent of the capac-
ity of the wheel became the rule rather than the exception.

The defendant’s penstock is attached to the bulkhead of the
flume, and was out of repair, wasting from one sixth to one fifth
of the water passing through it from 1886 to 1889, when it was
replaced by a new one. At the bulkhead there is a large gate
by which the flow of the water can be regulated or entirely cut
off, but it is imperfect and difficult to operate, and has seldom
been used. The flow of the water from the pond and into the
wheel has practically been controlled by the gate at the wheel.

Tub, breast, and overshot wheels retard the flow of water very
little,—some four per cent. Centre-vent, seroll, and wheels gen-
erally, built on the turbine principle, retard the flow much more,
on the average about forty per cent., so that only six tenths of
the water will pass through a gate opening into a turbine wheel
that would pass through wheels operated under substantially a
free flow.

If the Bowles and Atwood deed is construed as conveying the
quantity of water that will pass through a two hundred square
inch hole at the gate with a free flow under fifteen feet head, or
under a head that would be fifteen feet with the water at the
opening in the bulkhead at rest, then the defendant has not
drawn so much water, including the leakages, as his deed conveys
to him; and he is not liable, unless for allowing the water to run
through his wheel at night to prevent it from becoming frozen.
This use of the water kept the pond from filling during the night,
and delayed and injured the plaintiffs in the use of their mills
during the day. ‘

One reason for the turbine taking the place of the free-flow
wheel was economy in the use of water. The head in the flume
near the opening in the bulkhead with water at rest is drawn
down a foot or more by opening the flow into the defendant’s
wheel. This fall is owing to the suction of the water through
the hole in the bulkhead into the defendant’s penstock, which
falls- rapidly to the gate. The plaintiffs claim that the fifteen
feet head is to be taken in the pond with the water at rest in the
bulkhead.

The claim of the defendant is, that only about sixty per cent.
of the water that would pass through an aperture of two hundred
and fifty-six and one half square inches with a free flow will
pass through his wheel, owing to the retardation of the water in
pissing through it; and that his deed conveys the water that
would be discharged through a two hundred square inch hole
under a head of fifteen feet with a free flow, or with the water
moving without retardation, which would require a twenty-five-
inch Hercules wheel with apertures amounting to three hundred
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and twenty square inches to pass that quantity of water moving
with the retarded motion caused in passing through the wheel.

As bearing upon the construction of the Bowles and Atwood
deed, evidence was received from the plaintiffs, subject to excep-
tion, of the uses to which the factory site had been and was pro-
posed and understood by the parties to be devoted. Also as
bearing upon the construction of the deed, the plaintiffs put in
evidence, subject to exception, that there was a local understand-
ing in Lisbon and vicinity among mill-owners, known to the par-
ties, as to the meaning of the phrase “at the gate;” and it was
found that the words were understood to mean the gate before
the wheel and not the opening at the bulkhead, and to call for a
measurement of the water in motion as it is retarded by its pas-
sage through the wheel; and that this was known to the parties
to the deed.

If the defendant is liable for damages, they are assessed to the
plaintiffs owning the second right at $250, to James G. Moore at
$50, and to Ovid D. Moore at $600. If liable only for allowing
the water to go to waste at night, the damages are assessed to
the plaintiffs owning the second right at $25, to James G. Moore
at $5, and to Ovid D. Moore at $25.

Edgar Aldrich and Harry M. Morse, for the plaintiffs.
Chase § Streeter, for the defendant.

Syrty, J. Under the deed from Bowles and Atwood to Howe
and Martin, the defendant has the right to take from the «bulk-
head and flume the quantity of water which shall be discharged
therefrom through an aperture of two hundred square inches at
the gate under fifteen feet head.”

Reported cases upon conveyances of water-power show great
numbers of controversies arising from the methods adopted by
grantors and grantees for ascertaining the quantity of water or
power conveyed. The quantity is often described as a capacity
to do specified work, or 1s to be found by tests otherwise open to
contention. Johnson v. Rand, 6 N. H. 22; Whittier v. Cocheco
Mfg. Co., 9 N. H. 464 ; Dewey v. Williams, 40 N. H. 222; Bullen
v. Runnels, 2 N. H. 2565, 262; Loverin v. Walker, 44 N. H. 489,
491 ; Saunders v. Newman, 1 B. & Al. 2568. A great variety of
phrases are used in such conveyances, that leave the amount of
granted or reserved power to be ascertained by experiment or sci-
entific computation. In many cases the quantity of water actu-
ally taken at any one time is not apparent upon inspection, and
can only be determined by measurements together with difficult
and laborious calculations.

All difficulties of this kind the parties to the deed of 1866
attempted to avoid by precise and carefully selected language
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intended to preclude doubt and litigation. They used expres-
sions that required the construction, maintenance, and use of a
conduit and gauge, with a necessary and incidental right of rea-
sonable inspection that would render an infringement of the
grantors’ rights visible without measurement or computation.

If the height of the water in the plaintiffs’ bulkhead and flume
were uniform at all seasons, the apparent intention of the parties
could easily be carried into effect. ¢“The quantity of water
which shall be discharged therefrom through an aperture of two
hundred square inches at the gate under fifteen feet head” would
not be the quantity that could be discharged through more than
one aperture, nor through a larger aperture than two hundred
square inches, nor under a greater head than fifteen feet. And
the plaintiffs would be entitled to a decree requiring the defend-
ant to construct his works in a form that would give him no
means of drawing water through a larger aperture or under a
greater head. But the height of water in the bulkhead and the
flume is not uniform. It varies as the amount of rain-fall varies
in wet and dry seasoms. .An aperture of exactly two hundred
square inches under fifteen feet head in low water would in high
water give the defendant more power than was granted by the
deed. So an aperture of that size under fifteen feet head in time
of flood would give him in time of drought less than was granted.
Because the head varies from time to time, a fixed aperture of
exactly two hundred square inches will give the defendant more
or less than the granted quantity, according as the head is greater
or less than fifteen feet. Hence, in order that the defendant may
at all times have a power equivalent to a stream of water dis-
charged through an aperture of two hundred square inches under
fifteen feet head, the aperture must be enlarged as the head falls,
and diminished as it rises.

At the hearing evidence was received on the irrelevant issue of
the local meaning of the words “at the gate.” Incompetent evi-
dence was received of the uses to which the parties understood
the premises were to be put. Usage is admissible to explain what
is doubtful, but not to contradict what is plain. 1 Gr. Ev., s. 292.
It is not adimissible to control a written contract unambiguous in.
its terms. Potter v. Smith, 108 Mass. 68; Davis v. Gralloupe, 111
Mass. 121 ; Hedden v. Roberts, 134 Mass. 88. At the date of the
deed there was no mill on the factory site, and had been none for
seventeen years; and the only gate was in the bulkhead or flume.

The deed of 1866 provides for a gate at the aperture, but does
not restrict the size of the gate or the size of the wheel. It is for
the defendant to determine how large the gate and wheel shall be,
how many apertures there shall be in the wheel and fheir size,
and all details of the structure of the wheel. The essential lim-
itation is, that the water he uses shall be discharged before he uses
it through an orifice not larger than two hundred square inches
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under a head of fifteen feet, or its equivalent under a greater or
less head. With all the water so obtained he can do what work
he pleases in his own way. All the power he loses through waste-
ful wheels is his loss ; all of it that he saves by improved wheels is
his gain. Bullen v. Bunnels, 2 N. H. 255, 266 ; Dewey v. Will-
tams, 40 N. H, 222 ; Saunders v. Newman, 1 B. & Al 258. He
has every inducement to adopt the mechanical inventions that
will obtain the greatest power from a stream discharged through
an orifice of the size and under the head fixed in the deed, or its
equivalent.

Counsel have argued the question whether fifteen feet head
means with the water at rest at the bulkhead, or in motion
through the defendant’s penstock. From the terms of the deed,
executed when there was no mill or penstock on the premises, we
infer the parties meant that the grantees’ power should be ascer-
tained and set out by measuring from the top of the water at the
bulkhead, at rest, till they had a difference of level of fifteen
feet.

No evidencé was offered to show a latent ambiguity in ¢“head,”
to be removed by parol evidence ; and without any parol evidence
on that subject (on the competency of which we express no opin-
ion) we think the parties meant to measure the head when the
water was not runming through the grantees’ penstock, and
when there was no penstock there, taking the measure to deter-
mine where the penstock should be built and where the aperture
should be located. Omne reason for inferring that this was the
intention is, that the water at rest might give a more certain and
easily ascertained point to measure from than the uneven sur-
face of the water at the upper end of the penstock when the
water is in motion.

At the trial term a commissioner, expert in such matters, must
be appointed to determine the location and size of the aperture,
and the height to which the gate must be raised at different
stages of the water to give the defendant the quantity of water
to which he is entitled under the deed. The height to which the
gate shall be raised as the level of the water varies should be
plainly indicated by marks or figures upon some permanent part
of the gate fixtures, open at all times to the inspection of the
plaintiffs, that they may readily determine by observation or mere
inspection whether the defendant is drawing the quantity of water
to which he is entitled, and no more.

The plaintiffs are technically the prevailing party in the equity
suit; but as the defendant with his present wheel has not used
more watber, including the leakages of the penstock, than he would
or could have used if it had been drawn through an aperture of:
two hundred square inches under fifteen feet head before it was
used to turn his wheel, no damages can be recovered on that
account: nor can the plaintiffs recover damages for his allow-
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ing the water to go to waste at night. Neither party is entitled
to costs. ‘ .

o Case discharged.

CArPENTER and CHASE, §J., did not sit: the others concurred.

o4 STATE 2. ALMY.
i

169 121 . . . .
5 7 Under Gen. Laws, ¢. 282, s. 3, providing that “If any person shall plead
ll_,"_lg\ guilty to an indictment for murder, the court having cognizance of the

offence shall determine the degree,” the proceeding by the court for the
_determination of the degree is not such a trial as the common law or
the constitution requires to be had by jury.

One who has pleaded guilty to an indictment for murder, upon which a
conviction either in the first or in the second degree is warranted, has
"no donstitutional right to a trial by jury to determine the degree. The
statute authorizing the determination by the court is constitutional.

InpiorMENT, for murder. The defendant pleaded guilty, and
the question of degree was determined by the court in pursuance
of Gen. Laws, ¢. 282, s. 8. Murder was admitted. The only
question was whether it was of the first or the second degree;
and’ it was found to be of the first degree. After judgment the
defendant objected, and moved for a new trial, on the ground
that the determination of the degree by the court was legal
error because his right to have the question of degree tried by

. jury cannot be waived, and that the statute is unconstitutional.

Edwin G- Eastman, attorney-general, and William H. Mitchell,
solicitor, for the state. )

Alvin Burleigh and Joseph C. Story, for the defendant.

BropeerT, J. In criminal proceedings, a confession of the
offence by the party charged by a plea of guilty is the highest
kind of conviction of which the case admits (2 .Hawk. P. C,, c.
81,8 1; 2 Hale P. C. 225; 4 BL Com. 362), and subjects him
to precisely the same punishment as if he were tried and found
guilty by verdict. 1-Arch. Cr. Prac. and Pl. 110. And the
effect-of a confession being to supply the want of evidence (Rez
v. Hall, 1 T. R. 820), it is an admission of every material fact
well pleaded in-the indictment, and authorizes -the court having
jurisdiction of the offence to proceed to judgment. 4 Bl Com.
829; 1 Ch. Cr. Law 429 ; 1 Bish. Cr. Proc. 795.

«Of judgments . . . . in criminal cases there are two kinds :




