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intent the exclusion ofpreponderates againstlegislative contract-
ual as fromdistinguished claims.prescriptive The result thatis
a hasdivision been established andby acquiescence.usage

Case discharged.

Allen, J., did not sit: the others concurred.

(BzraS.Albert M. Smith withWait for thehim), plaintiff.

Bellows,Ira and Josiah Gr. for the defendant.Colby

Cummings a.& v. Blanchard.

“theThe of from a bulkheadright to and flume thegrantee take quan-
water an oftity of therefromdischarged aperturewhich shall be through

two fifteen head”gatehundred at the under feet is enti-inchessquare
more,tled to the and no all ofof that inquantity stagesconstant flow

the water. The must orsize of the be diminished increasedaperture
as orthe falls below fifteen feet.according head rises above

In a suit to thethe of under the theparties grantordetermine rights grant,
is entitled to a the to adecree construct at thegrantee gaterequiring

withaperture a thereon that will at head render anany givengauge
of oninfringement inspection.the visiblegrantor’s rights

The head is to be inmeasured with the water at rest the flume.
notUsage is admissible to contradict a contract in itswritten unambiguous

terms.

Equity, law,Bill in in aid suit atof a for the establishment
of the therespective of to the use of therights parties water-

onpower the east side of river inAmmonoosuc Lisbon village;
for a decree where and how the defendant’sestablishing right

measured,shall be and for an Mm frominjunction restraining
of, from,in awater inexcess or manner different hisusing right

established;so also for the ascertainment and apportionment
the of the occasionedplaintiffs the defendant’samong damages by

J.,of their before whoinfringement Bingham,rights. Hearing
reported the case for ofthe determination the whole court in

assubstance follows:
The theown entire on eastparties the side ofwater-power

dam,inAmmonoosuc river Lisbon one andvillage, having pond,
bulkhead. The defendant has the first to alimited certainright,

of water be fromto taken the bulkhead and used on whatquantity
is site,oldcalled the andhundred feetfactory below.fiftyonq
Four of the second Moore,have theplaintiffs James G. oneright;
of Moore,the has the third and Ovid D. theplaintiffs, right;
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thethe use of water for operat-fourththe right,other plaintiff, —to
mills, to the prioreach subjecttheir respective right beinging

isNo made between thein order named. questiontherights
third, but thatsecond, and fourth eachof rightsowners tíre right

has been used.duly
1866, all22, to the defendant’s mill-site with thethe titleJune

river inside of the was vested Williamon the eastwater-rights
Bowles,H. and Jonathan K. Atwood.H. JonathanCummings,

and allto Bowles Atwood ofOn that date conveyedCummings
ofthe mill-site and thethird of water-powerhis undivided part

“same, hisof the third ofwater-powerto the reservingbelonging
inches which is toin of the two hundred besquareall excess

Martin,and B.to Howe F.the hereof Nelsondeeded by grantees
thein said of this date.” At same timeas their deedspecified

transaction, and Atwoodas of Bowlesand the samepart conveyed
defendant,mill-site now theto Howe and Martin the owned by

bulkhead and“all of from our flumeand the thetakingright
shall be therefrom anof water which discharged throughquantity

at thehundred inches under fifteenaperture squareof two gate
whatsoever,head, to all of waterin otherpreferencefeet rights

in main dama and the and damsand interestproportionate right
atmill, . . said to one third of. the be thetheby grantees

in ofdams aforesaid andrepairof theexpense rebuildingkeeping
mill,at of this nosame.” was the time conveyancethe There

none, onand there had been the mill-sitefor seventeen con-years
of or water-rightsNo use had been made the site duringveyed.

itof the wasthat At the time understoodconveyanceperiod. by
was be for millto the deed that the site to usedthe pur-parties

tothat erectand the intended andgranteesposes, immediately,
for ten millforthwith did and a foroperateerect years,they

theWhen defendant purchased thequartz.crushing gold-bearing
5,1886, tohe the mill one forproperty, January changed grinding

grain.
in the mill that stood onA breast wheel was used the mill-site

wheel,in scrollto Howe and Martin a built1849. onprior put
wheel;a before andwith the this wheelprinciple,the turbine gate

wheel,auntil Hercules inputwas used thereplaced by by defend-
also ain of 1886. This is turbine aant the summer wheel with

it, measures the it.before which water Thepassing throughgate
wheel,to thedo not the of but to itsprincipleplaintiffs object

that it isinsist too nineapertures,size. They large, eighteen—its
size,inone and one half inchesand one half inches by measuring

one theand and half inches atfifty-six squaretwo hundred gate.
in andin the scroll wheel Howe Martiilput byaperturesThe

hundred The defendant at firsttwo inches.square putmeasured
thethat the of thanpreventedin set screws raising gate higher

inches,twoan of hundredaperture squareto opensufficientwas
before the wheel. When business pressedat the gatemeasured
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and more the out,water was needed screws leftwere and a mark
was made to indicate the two hundred inch Latersquare point. this

andwas the use of water theto extent thedisregarded, of capac-
theof wheel became the rule rather than theity exception.

defendant’s isThe attached topenstock the bulkhead of the
flume, and was out of repair, from one sixth to one fifthwasting

itof water 1889,the from 1886 topassing when itthrough was
a one.new At thereplaced bulkhead there is aby large gate

ofthe flow the canwhich water beby or cutregulated entirely
off, it is and difficultbut to and hasimperfect operate, seldom
been used. The flow of water from thethe andpond into the

has been controlled the atpracticallywheel the wheel.by gate
breast,Tub, and overshot wheels retard the flow of water very

little, Centre-vent, scroll,four cent.per and wheels gen-—some
on the more,built turbine retard the muchprinciple, flowerally,

cent.,about so thaton the six tenthsforty per only ofaverage
will athe water into a turbinepass wheelgate openingthrough

that would wheelspass under aoperatedthrough substantially
free flow.

and deed isIf the Bowles Atwood construed as theconveying
that aof water will two hundredpassquantity squarethrough

at the with a free head,inch hole flow under fifteen feet orgate
a thathead would be fifteen withunder feet the water at the

rest,in the bulkhead at thethen defendant has notopening
water,muchso the asdrawn his deedincluding leakages, conveys

him; liable,and he is not unless for the to runto waterallowing
at preventhis wheel to it fromnight frozen.through becoming

of waterThis use the the fromkept pond thefilling during night,
and the inand the use of theirinjured plaintiffs millsdelayed

the day.during
reason for the turbine the ofplace theOne free-flowtaking

in ofwas the use water. Thewheel head in theeconomy flume
in the bulkhead with atthe water isnear rest drawnopening

foot or more the intodown a flow theby defendant’sopening
fall is the ofThis to suction thewheel. waterowing through

in thethe bulkhead into defendant’sthe hole whichpenstock,
theto The claimplaintiffsfalls- that thegate. fifteenrapidly

inis to taken thebe the with water at rest inpondfeet head the
bulkhead.

cent,is,claim of defendant that aboutthe perThe only sixty
that anwould passthe water of twoapertureof hundredthrough

one halfand inches with asquareand free flow willfifty-six
wheel, tohis the retardation of the water inpass through owing
it; and that his deed the waterthrough conveys thatpassing

a two hundredbe inchwould discharged through square hole
flow,ahead of fifteen feet with free ora with theunder water

retardation,without which would arequire twenty-five-moving
withwheel toaperturesHercules threeamountinginch hundred
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to that of waterand inchessquare pass quantitytwenty moving
incaused the wheel.throughthe retarded motionwith passing

of the Bowles and AtwoodAs the constructionuponbearing
■deed, from the to excep-was received plaintiffs, subjectevidence
tion, the had been and wasuses to which site pro-of the factory

the to be devoted. Also aspartiesand understoodposed by
deed,of inthe the the plaintiffsconstruction putuponbearing

that a localevidence, there was understand-to exception,subject
mill-owners, knownin and to the par-Lisbon vicinity amonging ”“ties, of at the and it wasas to the the phrase gate;meaning

theunderstood to mean beforefound that the words were gate
bulkhead, and aat forand not the the to callthe wheel opening

in motionof as it is retarded its pas-measurement the water by
wheel; and that this known tothe was the partiesthroughsage

to the deed.
for are toIf defendant is liable assessed thetheythe damages,

$250, to Jamessecond at G. Moore atrighttheplaintiffs owning
$50, $500.at If liableand to Ovid D. Moore foronly allowing

at areto the assessed tothe water to waste night,go damages
$25,second at tothe the James G. Mooreplaintiffs owning right

$25.at$5,at and to Ovid D. Moore

Morse,and M. for the plaintiffs.Aldrich HarryEdgar

Streeter, defendant.for theChase

Smith, from andJ. the deed Bowles Atwood to HoweUnder
“Martin, hasthe the to take fromand defendant the bulk-right

of shall beand flume water whichthe quantityhead discharged
ofan two hundred inches ataperture squaretherefrom through

head.”under feetthe fifteengate
ofcases showconveyances water-poweruponReported great

from the methodsnumbers of arising adoptedcontroversies by
theand for of water orquantityascertaininggranteesgrantors

is often described as aThe quantitypower conveyed. capacity
work, or is to be found teststo do otherwise tospecified by open

Rand, 22;6 N. H.Johnson v. Cochecocontention. Whittier v.
Williams,Co., 454; 40 222;9 N. v. N. H.H. BullenDeweyMfg.

255, 262; Walker,v.Runnels, 489,2 N. Loverin 44 H.H. N.v.
Newman, 1 B. & A491; Al. 258.Saunders v. ofgreat variety

used in such that leaveare the amount ofconveyances,phrases
or to be ascertained experimentreserved or sci­power bygranted

ofIn cases theentific water actu­computation. many quantity
is notat one time upontaken andany apparent inspection,ally

withbe determined measurements difficultbycan only together
and laborious calculations.

this kind the to theAll difficulties of deed of 1866parties
to andavoid selectedattempted by precise carefully language
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to andintended doubt usedpreclude They expres-litigation.
construction, maintenance,that the andsions of arequired use

and a andconduit with incidental of rea-necessarygauge, right
anthat would renderinspectionsonable of theinfringement

visible without ormeasurement computation.rightsgrantors’
If inthe of the water the bulkhead andplaintiffs’ flumeheight

seasons,allwere uniform at the intention of theapparent parties
“could be carried into effect. The of watereasily quantity

be anwhich shall therefrom aperture of twodischarged through
”athundred inches the under fifteen feet head wouldsquare gate

thatnot be the could be thanmorequantity discharged through
nor a thanapertureone twoaperture, hundredthrough larger

inches, a head thannor under fifteen feet. Andsquare greater
awould be entitled to decreethe the defend-plaintiffs requiring

in a form thatant to his works would him noconstruct give
ameans of water or aaperture underdrawing through larger

But inhead. the of water the bulkhead and thegreater height
uniform. It as the amountflume is not varies of rain-fall varies

andin wet seasons. An of twoaperture hundreddry exactly
inunder feet head lowfifteen water would ininchessquare high

thanwater the defendant more waspower thegive granted by
an thatSo of size under fifteen feet indeed. head timeaperture

him in ofof flood would time less than wasgive drought granted.
time, athe head from time to fixedBecause varies ofaperture

two hundred inches will the defendant moreexactly square give
than the as the head isor less quantity, accordinggranted greater

Hence,than in order thatless fifteen feet. the defendantor may
aall a to streamat times have of water dis-power equivalent

an of two hundred inches undercharged aperture squarethrough
head, falls,must befifteen feet the as the headaperture enlarged

and diminished as it rises.
was onAt the evidence received the irrelevant issue ofhearing

“ at theof the wordsthe local evi­Incompetentmeaning gate.”
was received of the uses to' which the understoodpartiesdence

to is towere be admissible whatpremises put. explainthe Usage
doubtful, Ev.,1 292.is but not to contradict what is Gr. s.plain.

It to control a written contractis not admissible unambiguous in.
Smith, 68;103 Mass. Davis 111its Potter v. v.terms. Galloupe,

Roberts,121; Hedden v. 134 Mass. 38. At the date ofMass. the
site,mill and hadthere was no on the been none fordeed factory

and inthe was the bulkhead or flume.seventeen years; only gate
atof 1866 for a the but doesThe deed provides aperture,gate

Itthe size of the or the size of the wheel. is fornot restrict gate
be,how the and shallthe defendant to determine wheellarge gate

size,in andthere shall be the wheel theirhow aperturesmany
lim-of of the wheel. essentialand all details the structure The

is, that the water he uses shall be before he usesitation discharged
an than inchesit orifice not two hundred squarelargerthrough
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feet,a of aunder head fifteen or its under orequivalent greater
less head. With all the water so obtained he can do what work

inhe his own All the he losespleases way. power waste­through
loss;ful is his all it thatwheels of he saves improved wheels isby

Runnels, 255, 266;2 N.his Bullen v. H. v.Dewey Will­gain.
Newman,iams, 222;40 N. H. Saunders 1 B. & Al. 258.v. He

has toinducement the mechanical inventions thatevery adopt
will obtain the from a streampowergreatest discharged through

deed,an orifice of and inthe size under the head fixed the or its
equivalent.

Counsel have the whether fifteen feetquestion headargued
bulkhead,means at atwith the water rest the or in motion

the From deed,defendant’s the terms of thethrough penstock.
executed no mill orwhen there was on thepenstock premises, we
infer the thatmeant the shouldparties be ascer-powergrantees’
tained and outset from the of the water atby top themeasuring
bulkhead, rest,at till had a level ofdifference of fifteenthey
feet.

No was a “head,”evidence offered to show latent inambiguity
evidence;to be removed and withoutparol evidenceby any parol

on that the of which we nosubject (on competency express opin-
thinkwe the meant to theion) parties measure head when the

water was not the andrunning through penstock,grantees’
there,when wasthere no penstock the measure to deter-taking

mine where the should be builtpenstock and where the aperture
should be located. forOne reason that this was theinferring

is,intention that the water at rest a moremight certain andgive
ascertained to measure from thaneasily point the uneven sur-

offace the water at the end of theupper whenpenstock the
is inwater motion.

commissioner,At trial matters,the term a in suchexpert must
be to determine the location andappointed size of the aperture,
and the to which the must atbe raisedheight differentgate

of the water to the defendant thestages ofgive waterquantity
to which ishe under theentitled deed. The to which theheight

shall be raised as the level of thegate water varies should be
indicated marks orplainly someby uponfigures permanent part

fixtures,of the at all toopen times thegate of theinspection
thatplaintiffs, determinethey may observation orreadily mereby

inspection whether the defendant is the of waterdrawing quantity
entitled,to which he is and no more.

The plaintiffs are the intechnically thepartyprevailing equity
suit; but as the defendant with his present wheel has not used

water,more the of the thanincluding penstock, heleakages would
or could ifhave used it had been drawn an aperture of"through
two hundred inchessquare under fifteen feet head before it was

wheel,used to turn his no can be recovereddamages on that
account: nor can the plaintiffs recover for his allow-damages

VOL. lxvii. 20
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at isthe to to waste Neither entitledwater night. partygoing
to costs.

discharged.Case

Carpenter JJ.,Chase,and did not sit: the concurred.others

Almy.v.State

“Laws, 282, 3,c. s. that If shall pleadproviding any personGen.Under
murder,for the of thean indictment court cognizanceto havingguilty

for thedetermine the the the courtdegree,” proceedingoffence shall by
notof the is such a trial as the common law ordegreedetermination

byto be hadrequires jury.the constitution
murder,an ato indictment for whichguilty uponwho has pleadedOne

warranted,in inthe first or the second is hasdegreeeitherconviction
to a trial to determine the Theright by degree.:no- juryconstitutional'

the court isauthorizing bydetermination the constitutional.statute

- Indictment, andfor murder. The defendant pleaded guilty,
the court in pursuanceof was determined bythe question degree

Laws, 282, 8. Thec. s. Murder was admitted.Gen. onlyof
it of first or secondwhether was the the degree;wasquestion

firstto the After theit was found be of■and' degree. judgment
trial,for a new on theand moved grounddefendant objected,

of the the court wasthe determination by legalthat degree
triedhis to have ofthe question bybecause right degreeerror

waived, that the isand statute unconstitutional.cannot bejury

Mitchell,Eastman, IT.Edwin G-. and Williamattorney-general,
solicitor, the state.for

and 0. for the defendant.BurleighAlvin Story,Joseph

Blodgett, In a ofJ. criminal confession theproceedings,
a of is thethe party hy plea highest.offence charged guiltyby

C.,P.of admits c.of which the casekind conviction (2.Hawk.
225;1; P. 4 Bl. him81, 2 C. ands. Hale Com. 362), subjects

if were and foundthe same as he triedpunishmentto precisely
T AndCr. and PI. 110.Arch. Prac.verdict. thehyguilty

to the want of evidence (Rexof a confessioneffect- being supply
Hall, an of material fact320),1 T. R. it is admission everyv.

indictment,in the and authorizes the courtpleadedwell having
4 Bl.of the offence to to Com.proceed judgment.jurisdiction

429;329; 1 Law 1 Bish. Cr. Proc. 795.Ch. Cr.
“ ■ :. . .in two kindscriminal cases there areOf judgments


