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Cheshire,
2,March 1909.

MarylandPerry & Casualtya. v. Co.

equitya inexception dismiss for want ofof motion to billAn to the denial a
supportquestionproof there evidence to athe whether wasdoes not raise

entirety, anyplaintiff evidencein but there wasits whetherdecree for the
uponwarranting thefinding the decree was based.a of facts which

stipulated itsagency in the event of can-thatan insurance contractWhere
forfeited,agent’s right be evi-commissions shouldthe to certaincellation

cancellation, entering intoa forafter and as consideration anewdence that
promised underagreement, company pay earned thethe to the commissions

provision.contract,original a of theis sufficient to establish waiver
predicated payment of com-agency the certaincontractWhere an insurance

premiums by him,upon promptagent remittance ofthe themissions to
althoughpaid remittances werethethat such commissions wereevidence

proveupon company’sdelayed beyond agreeddate is admissible to thethe
of the condition.waiver

company negotia-inperson theassumed to act for an insurancea hasWhere
prioradjustment under aagency of differencestion of an contract and the

sig-presentedprocured it foragreement, contract andevidence that he the
acknowledgednature, president company him as itsthat of theand the

prove authority.agent, hisis admissible to
testimony regarded if memo-exception is as theAn to to be waived written

putis incorrespondence upon relied thereafterranda the witnessand which
parties.by agreement of theevidence

Equity,Bill for and for Trialin an discovery.accounting
term, 1908, oftbe from the theAprilcourt. Transferredby

Stone, The that thecourt J. bill alleges plaintiffssuperior by
New andfor Ver-were the defendants’ general agents Hampshire

1907,1903 were in for theirmont from to and to receive payment
on onea commission onservices and disbursements receipts,gross

called, one the of the busi-excess so and on netpay-rolls profits
commissions,ness, and thatas cannotknown contingent they

the due without the defendants’ascertain amount them examining
defendants admit that the were theirbooks. The plaintiffs gen-

foreral and the contract thethatagents provided paymentagency
commissions;of the above but that the failedthey say plaintiffs

with and forto of the contract that reason arecomply provisions
not to the commissions.entitled

The that either ofcontract otheramongprovided things (1)
the terminate it the otherparties might by thirty daysgiving
notice, ofthat in the of termination the contractevent the(2)
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oncommissions excess ascertained thereafterpay-rolls should not
the fifthbe to that on theplaintiffs, of eachpaid (B) day calendar

month the remit to theplaintiffs should defendants the amount
shown to be due them theto lastaccording preceding monthly
statement, and if terminated,that the contract was or if(4) the

failed to with inits relation toplaintiffs comply provisions remit-
tances, should forfeit their tothey rights contingent commissions.

1906,In the defendants wrote theAugust, plaintiffs that they
25,had decided to the onterminate contract and inSeptember the

asame letter which theplansuggested by con-plaintiffs might
tinue do with them.to business one of theSubsequently defend-
ants’ called on the wentplaintiffs, over thespecial agents matter

them, andwith left a draft of a contract. 9, 1906,new October
“he the as follows: havewrote I advisedplaintiffs President Stone

of our interview on last and of toFriday your continueagreeing
counties,inthe three and I asked Mr. Stone toagency express

himself as to the matters which and'I have had discussion,underyou
and he writes me as follows: ‘You can to Mr.say Perry, regard-

commissions,that we will him thecontingent benefit ofing give
contract;under tohis the old as oncommissionswritings excess

him, can,we will treat so far as we on the basis setpay-rolls, forth
be, however,in formthe of contract. It may thatprinted the

will him inwho thesucceed that has beenterritory de-agents
have to used inwill be the excess insecuring premiumstached

such a as to entitle them to theway event,commission. In that
course,of we cannot allow Mr. willPerry He have toanything.

fairness,toleave our sense of andquestionsthese we shallentirely
can,him as we withtreat as to theliberally interests of thejustice

I trust thisother involved.’ covers the. and willparties ground
fairenable to receive from the intreatmentyou company regard

of andto the matters commissions excesscontingent pay-roll.”
matter,took time to consider theThe and after someplaintiffs

with the defendantsfurther wrote them on Octo-correspondence
1906,22, asber follows: to letter of the 20thyour as'“Replying

forto contract thethe signed Maryland, covering territory sug-
Leavitt,Mr. so farwould that as we are concernedgested by say

we for contract. We look at it itcare the that isnothing simply
a matter of faith as between the and the andcompanygood agent,

of itthat the contract is to us. If isnothing advantage your
contract,the we will andand insist send ityou uponpractice sign

in; at same time we want the to realize the factthe thatcompany
it for us to our in otherwhenever is business com-necessary place
are at to do so. Our iswe this:liberty standpoint simplypanies,

hold,on whichsome business our books we can and itWe have
for us to inmuch easier continue to renew thiswould be the
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inother businessit We haveelsewhere.than placeMaryland,
secure, ofconsiderable whichview, shallundoubtedlywhich we

We would likeworked for the Maryland.andhas been solicited
we shallif can be assured thatour business weto sendto continue
forlike to work business youWe don’t uptreated.bo properly

done,wasand have it taken as recentlyaway,at our own expense
commissions.or our contingentof our commissionsand be deprived

service, andconsistent and hopethe goodWe have given company
and, time,it, at thewill properand the appreciateexpect company

due us. Mr. Levettethat iscommissionus the contingentpay
Stone, and if soMr. wethis was the intention ofassured me that

same, and we wouldofhave hiswould like to acknowledgment
continue to sendand youthe contractthen readily agreementsign

can, for it in such a manner as weas and caresuch business we
to our interests.”are jointcapable

made the followingreply:the letter the defendantsTo foregoing
“ is toan of oursin which can be signThe only way you agent

with If decide towhich Mr. Levette left you. youthe contract
that, mail. In that event welet me have it returndo byplease

include, commission accountinwill up your contingentmaking
entitled underit, which have beenunder the items to wouldyou

This,contract, if the same had not been terminated.formeryour
understand, and not aas a concession aswill isyou given you

ofclear as to the terminationthe old contract entirelyright, being
with itsin commissions simultaneouslyinterestyour contingent

the thetermination.” of this letter signedUpon receipt plaintiffs
defendants, with theand returned it to thecontract following

“ 25th, Ifor letter of October haveyou yourreply: Thanking
contracts, This isand am the as donesending requested.signed

the commission under thewith the thatunderstanding contingent
in itis to the same manner as hadold contract be allowed though

not terminated.”
same,were the as to the territoryThe contracts precisely except

27,included in the The second one was Octobersignedagency.
Thebut was 25—the the first one expired.dated September day

in towith thenever complied provisions respect makingplaintiffs
force,ineither contract was but the defendantsremittances while

1903, 1904,thethem their commissionsfor yearscontingentpaid
inthe contract theand 1905. After the defendants terminated

1906, that the were not tofall of insisted entitledthey plaintiffs
wasfor that but the reasoncommissions year; givencontingent

had failed to with the ofnot that the comply provisionplaintiffs
remittances,in to but that the defendants hadthe contract respect

as had a to do. The firstterminated the contract they legal right
withhad failed thethat the to comply pro-suggestion plaintiffs
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June, 1907,invision as to remittances was or after hadMay they
inwritten the defendants several letters to a settlement ofrespect

the commission account for thecontingent previous year.
The defendants’ motion that the bill be dismissed for want of

denied, andwas alsothey to theproof excepted. They excepted
admission Theof certain evidence. court found that the defend-
ants had waived the conditions of the contract to commis-relating

and commissions,sions on excess and orderedpay-rolls contingent
them make for.to the discovery prayed

Allen,John JE. for the plaintiffs.

O. Gamer for the defendants.(of Massachusetts),Milfred

Bingham, court,J. the inAt the thehearing superior plain-
commissions,tiffs’ contention was that were entitled to certainthey

known as commissionsand oncommissions excesscontingent pay-
rolls, ;under contracts made with inthe defendants 1903 and 1906
that the 1903 contract was cancelled the defendantsalthough by

1906,in and the had notSeptember, plaintiffs strictly complied
with the conditions of the contracts which com-upon contingent

tomissions were become nevertheless had substan-payable, they
them,with and the defendantstially andcomplied by agreement

their hadconduct waivedby otherwise haveany right they might
had to todecline the commissions. The defendants deniedpay

waiver,the and it was thatthis the wasupon question hearing
had.

In the of the case it was to take the'disposal proper up ques-
first;tion ifof waiver for the defendants’ to insistright upon

waived,inthe conditions had not been then a toquestion finding
that effect would an end to the case and obviate theput necessity
for while to have the defendantsdiscovery, to make dis-required

instance,in the first and before the of waiver wascovery question
determined, inhave resulted them an Disc.might doing injury. Wig.

however,20—30. The inresulted a decree that the de-hearing,
conditions,hadfendants waived their to insist the andright upon

what,that should ifdiscover was due the defend-they anything,
ants as commissionsfor the 1906 and 1907.years

The defendants have the case as if had taken anargued they
the In into this are error. Notheyexception exceptiondecree.

was taken to the decree. The taken were to theonly exceptions
admission of evidence and to the denial of the defendants’ motion
to bill want of lim-dismiss the for The latter isproof. exception

inited its and does not which havescope present questions might
been anraised to the decree. Had such anby exception exception
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determine whethertaken, been toit would have necessarybeen
in but asdecree itsto the entirety;was evidence supportthere

afrom which waiverstands, evidenceif there was anythe case
contract, the motion to dismissunder eitherhave been foundcould

denied.was properly
in1903 that the eventofin the contract providedA condition

otherwise,orthe contract cancellationtermination of byof the
”“ andthereafterascertainedon excess premiumscommissions

”“ to thewould not be paid plaintiffs.commissionscontingent
from,condition, itwaiver of this appearedoftheUpon question

and that afterthe other evidencebetween partiescorrespondence
cancelled, forand as a consideration1903 wasthe contract of

1906, thatthecontract of defendants agreedinto theentering
for thecommissionshave their contingentthe shouldplaintiffs

1903,of andunder the contract1906 that were earnedyear
to the commis-defendants with referencebe treated theshould by

be, setfar could on the basison so as theysions excess pay-rolls,
was sufficientin of contract. This evidenceforth the formprinted

a waiver of this condition.to establish
whichremittance of uponThe condition as to premiums,prompt

was also couldcommissions predicated,the ofpayment contingent
from the evidencefound to have been waived disclosinghave been

It thatthethe course of between parties. appeared duringdealing
had tofirst contract remittances been delayedthe of theperiod

and that the defendantsthe timesome extent beyond agreed upon,
each down to 1906had the commissions yearpaid contingent

admissible for theThis evidence was clearlywithout objection.
a under the contractof waiver of the conditionpurpose proving

25,if effect of the contract ofof 1903. And the Septemberlegal
circumstances,1906, was toread in the of the surroundinglight
and reinstate the con-detach from the plaintiffs’territory agency

1903, notthen the above evidence would be competent,tract of
25, 1906, but froma waiver down toto establish Septemberonly

; but as the latter istime the 1907 questionthat on through year
the it is not decided.not presented by exceptions,

ofwas as thethe whether Levette agentUpon question acting
in contract of 1906 andthe defendants about the adjust-bringing

to underdifferences between the as commissionsthe partiesing
1903, showit was for the tothe contract of competent plaintiffs

thethat to do these he contractafter procuredundertaking things
it to the forof 1906 the defendants and plaintiffsfrom presented

that the of the acknowledgedtheir president companysignatures,
and the thatthat was their later wrote plaintiffsLevette agent,

him contract.left with them was thethe contract by company’s
one of theThe taken to the by plain-testimony givenexception
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tiffs, to the effect that he had information him to believeleading
that there were commissions due them on excess pay-rolls arising
out of business done them for theby defendants under the con-

1903, waived;tract of was for after the was taken itexception
was witness,that the memorandumexpressly made theagreed by

was,what his information the sources from whichshowing he
it, it,obtained and all the in relation to should becorrespondence

Moreover,in evidence. this evidence wasput immaterial.entirely
It related to a which the hadquestion re-concerning plaintiffs

thethat defendants be toquested make andrequired discovery
had no issue then heardany before the court.bearing upon being
It had to do with the of waiver and innothing question was no
sense prejudicial.

No was taken to the admission of letter fromexception .the
Levette to the plaintiffs.

overruled.deceptions

All concurred.

Cheshire,
2,March 1909.

a.,Green & v. Bancroft.Apt's,

distribution, personUnder the aunt of astatute of descent and the deceased
estate,unbequeathedis ofentitled to the to the exclusion cousins.

Appeal. decreedProbate The court the unbe-probate
aunt,estate of Maria R. to her to theAdamsqueathed surviving

exclusion andof the children of deceased uncles aunts. Upon
affirmed,the decree was and theappeal appellants excepted.

term, 1908,Transferred from the of the courtsuperior byApril
■Stone, J.

Townsend,Sail and Button of NewAdams Avery (all York)
Sollis,and theStreeter for plaintiffs.

Benton,Gain for the defendant.

Peaslee, the act ofJ. contend that 1789The appellants
1789, rule fored. the representationp. changed(Laws, 77)

collaterals, who wereall those relatedso that thereafteramong
intake this manner.to in the third couldthe deceased degree

thetoIt is that construction is contrary practiceadmitted this


