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is not borneappearances,strengththe of suchacted onWallace
tending anothing to show customwasby evidence. Thereout apy
defendant, to so conductor thisgeneral,dealers in ofof automobile

forbade such athe defendantThe evidence was thatthe business.
tending thetestimony to show thatthere was noproceeding, and

by Wallace.situation was misunderstood
finding that Freeman wasathere no to sustainAs was evidence

notcarrying Wallace, it is neces-agent inacting as the defendant’s
argued.beenmany questions which havesary of theto consider

authorityof theplaintiff claims, the extenttrue,it the thatWhile is as
fact, questionthemay question yetofagent be auponconferred an

plaintiffof Theany prove is one law.to itwhether there is evidence
Ifof the essential fact.not introduce evidencefails he didbecause

finding authorityof conferredtestimonyhad from which athere been
made, have been thereasonably the case would forhave beencould

find the fact without evi-permitbut error them tojury; it was to
dence.

granted.beenmotions should haveThe defendant’s

judgment theVerdict set aside: far defendant.
All concurred.

Carroll,
6,May 1919.

ChamplinGeorge v. H. a.M. Roaf William &

my support duringmy formother and sister their their lives fullDeviso to with
power disposition support, deathof for their and at the of one or both of them

myundisposed surviving, havingestate to brother W. The sisterthe and
support, intention,disposed byforestate her the testator’s as disclosedof the

surrounding circumstances, was on the deaththat W mother’s should notthe
property, jointinterest in the whether the will createdtake an attachable a

tenancytenancy in in the and sister.or common mother
language byof under which is used athe circumstances testator is al-Evidence

ways upon questioncompetent the what the words meant to him.

Equity, injunction accounting.for anBill in an and
inplaintiff claims an interest certain real in Sandwich,The estate

April 17, 1916, broughtby byin a suit him againstan attachment
premises conveyedE. Blanchard. The were to theWalter defend-
February 13,by Flora L. Blanchard 1917. Floraants Blanchard’s
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brother,herfrom the will of Howard W. Blanchard.title is derived
years’1,' 1914, after fiveHoward died October illness. He left a

mother, eighty-three, 19, 1914, sister,who died December aaged
brother,Flora, forty, and a Walter. Howard neveraged married

his mother and sister. Before hisand lived in Sandwich with death
alwaysprostration and was delicate andFlora had had nervous never

sister, anyNeither the mother nor the hadliving.able to earn a
not,Amesbury, Mass.,at and hadproperty. lived been aWalter

thirtyfamily years.formember of the
appraisedafter his death was asproperty follows:Howard’s

place $500,real estate: home halfpersonal property $560; interest
by$1,750. The was drawn a farmer whoin farm will hadTrask

portionmaterialThe of the will is:probatedone business.some
my pay my justexecutor to allI and direct debts“First. order

my grave mya suitable tablet to fromcharges and erectand funeral
mymay give,be after decease. Ipersonal as Second.estate soon

D.my mySarah Blanchard andbequeath to mother sisterdevise and
personaland remainder realall the rest residue orFlora L. Blanchard

support during their natural within for their livesequalmixed shares
any part necessaryifall or thereof for theirpower dispose offull to

— At the death of one or both of them whateversupport and comfort
bymay undisposed giveof them I devise andmy remainof estate

E.my Blanchard his heirs andall to brother Walterbequeath it
assigns forever.”

thatproveto the told his motherofferedThe defendants testator
everythingthe that he had left for themmaking willand aftersister

onlythat his brother would'have what wasthey .lived andlongas as
away.passed The evidence was excluded sub-they bothleft after

pricethe fairThe sale to defendants was for aexception.ject to
interest in real benecessary that Flora’s the estate soldand it was

Upon the facts theforegoingand maintenance.supportherfor
had at the time of the an attach-attachmentfound that Waltercourt

conveyed to the andreal estate defendants en-in theable interest
plaintiff. by Marble, J.,thein favor of Transferreda decreetered

1918, superior court.term, of theMaythefrom
excepted.the defendantsand decreefindingTo this

orally), plaintiff.brief for the(byHill andD. H.Walter

(Mr. orally),Abbott forand FelkerSewall W.Felker & Gunnison
defendants.the.
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the realof allParsons, plaintiff, byC. attachmentJ. The his
than Walterinterestany greaterestate of Walter, acquirecould not

upondependenthad. remainderUnder the will had a vestedWalter
byhowever, to be defeatedbythe life subject,estate created the will

the life estate.todispositionthe of attachedpowerexercise the of
577;N. H.69Society, Shapleigh v.Westonv. N. H. 576;77 Shapleigh,
wereBurleigh the life estateClough, ofv. 52 N. H. 267. The tenants

necessaryifgiven power dispose any part“full thereofto of all or
inestate whichsupportfor their realand sale of thecomfort.” The

theplaintiffthe remainder-­by againstclaims an attachmentinterest
tenant, Flora.man lifenecessary survivingwas ofsupportfor the the

theHer todeed the remainderdisposing propertyof defeatedthe
sheextent Whetherownership. Clark,of her N. H. 334.Barker 72v.
thethen ofpart depends uponowned the or the intentionwhole a

much ofmakingtestator in soDid intend to devotethe devise. he
recipientsthe property of thenecessary supportas of bothwas to the
daughterof bounty?his andIn the motherlanguagetechnical are

joint Thethem?tenants or devisedtenants in common of the estate
survivorshipof ofjoint tenancyincident is doctrinehere material the

jusor are seised“by personsaccrescendi which or morewhen two
joint vie,of a auterestate, lives, piirorinheritance,of for their own

or axe jointly tenancyentirepossessed chattel-interest, theanyof
upon survivors, and atanythe decease of theof them remains to
length estate,the last to the wholesurvivor;to and he shall be entitled

only,be, orwhatever it freeholdinheritance,whether an or a common
even a less 2 favoredestate.” Black. The common lawCom. *183.
joint anytenancy withoutgrant plurality personsand a to a of
restrictive, tenancyjointaexplanatoryexclusive or createdwords

necessarywhile clearlyto to addtenancy itestablish a in common was
express to limit thedescriptionwords of andexclusion wellas as

grantees joint,estate to the in and notto hold as tenants common
tenants. 2 this.*180,Black. the ofCom. *194. Our rule is reverse
A conveyance an estatepersonsor devise to createstwo or more
in expressedis thereincommon, joint tenancy,and one in unless itnot

jointthat by granteessuch to or' devisees asestate is be holden the
tenants or to or other words arethem and the of themsurvivors

clearly tenancy. S.,used P.expressing jointan aintention to create
137,c. purpose14. theBaker,s. Pierce H. The ofv. 58 N. 531.

jointpreventstatute is of innot to forbid or creation estatesthe
tenancy givenbut to make the intention of thecertain that effect is to
grantor or devisor. The is in thereason of the enactment stated
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preamble happens jointthat “it often that tenancies are created
against testators, through ignorancethe intentions ... of of the
proper terms to in 21,1809; Laws,create estates common.” Act June

1830, jointed. 110.p. To create tenancies the use technicalof terms
required clearlyis .only manifestlynot but of “words . . and shew-

ing it .to be the . . that such . . .lands should vest andintention
jointbe held as estates and not as estates in common.” Ib. It is not

improbable that neither the testator nor the farmer scrivener who
had probate acquainteddone some were withbusiness the terms
joint tenants, common, anyor in knowledgetenants or had of the
legal distinctions between such estates. No terms are inused the will
implying jointaknowledge. legalsuch But estate in is atwo estate

ifand it giveswas intended create such anto estate the law toeffect
the regardlesstestator’s intention of the of languagelack technical
defining Haywardpurpose. Spaulding,the v. 75 N. H. 92.

If the in daughterwill had created mother and in technical terms
jointa uponestate it clear thewould be that death of the mother the

whole estate supportdevised the two was intended for the of the
survivor. If the languageuntechnical used giftdiscloses that the

supportwas for duringthe of their lives itboth follows that the tes-
tator intended to create such an estate as would effect his declared
purpose tenancyin jointand as an estate would have such effect his
purpose by construing creatingis carried out the will as such estate.
Though the testator’s statements as to the contents of his will subse-
quent making mayto competent proveits not be to bywhat he meant

said,what he evidence of the circumstances under which the lan-
guage always competentwas used upon questionis the what the words

usingused meant to Stratton,those them. Stratton v. 68 N. H. 582.
facts,From these objection, appearedintroduced without it that

forty-fiveagethe testator who died at of unmarried,the after an ill-
years,ness of five lived with his mother and sister in Sandwich. The

brother, Walter, thirty years.had not lived forat home mother,The
yearseighty-three sister, Flora,of age, and the aged forty, had no

property theirof own. The health poorsister’s was and she had
been able supportnever to Theherself. inference is familythat the

support had been obtained from the testator’s property. In this
situation it would be him providenatural tofor that propertyhis
should, death,after his be for the supportused continued of the
family and that he regard supportshould that as indivisible. He
accordingly provides propertythethat shall be used “for their sup-
port during their natural lives powerwith full disposeto anyof all or
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in-Theirand comfort.”necessary supporttheirpart if forthereof
beshouldpropertythat theis clearcludes both the intentionand

thatandmotherof thesister as well asused for of thesupportthe
the motherandonly support of the sisterfor thewhat not neededwas

should fall into remainder.the
and sisterif words motherbut theexpressedThe clause is not well
It wouldmeaning is clear.thepronounare theirsubstituted for the

“ D.Sarahmy motherbequeath tothen I andread, give, devise
andresiduethe restallmy Mora L. BlanchardBlanchard and sister

for theequalin sharespersonal or mixedmyremainder real[of estate]
my motherofsupport the natural livesmy duringof andmother sister

ifany thereofpartordisposeand allpowersister full to ofwith
and sister.”my mothernecessary and ofsupportfor comfortthe

andmotherof thesupportIt is to thepropertyclear the is devoted
by giftaoutpurpose would be carriedduringsister Thistheir lives.
given ef­bejoint already suggestedin cantenancy purpose asand the

itif wereButbyfect an estate.construing creatingwill as suchthe
understandinggeneral“by usage,to and thebe concluded that since

theof statuteseventy years’ operationof people, bythe promoted
our commonconveyances estate, ofparton it is aand devises of real

expressed,nottenancylaw that if a isjointan to createintention
531, 532),legatees H.N.joint (Pierce Baker,are tenants” v. 58not

thethe forbidslanguage clarity expressionabsence of or oftechnical
andtenancy in the mothercreating jointconstruction of will as athe
thedaughter, If it be assumedthe result in this case is not affected.

common,legal in thetitle to in tenantsthe life estate vested them as
only andpermitteduse mothersupportis for the and of thecomfort

giftdaughter. isThe of hisintention of the testator as to the use
perfectly facility in ex­clear ofignorancewhatever doubt and lack

bypression may createdupon legalcast the estatecharacter of the
joint repeatedlythe will. The isequitablecharacter of the interest

duringplainset forth in their livessupportterms. The use is for their
with power disposalof for their comfort.

It argued my estate,”is not that the “ofomission of the words
continues,above,inserted is in thendisputematerial. The clause

may“At the of mydeath oneor both of estate remainthem whatever of
undisposed by myof givethem I it all to brotherbequeathdevise and

E.Walter theassignsBlanchard his heirs and When tes-forever.”
tator eighty-two yearsmade his ofwill he knew that his wasmother
age, age sister,over twice the of hisprobabilityhis that in all sister

supportwould outlive mother tohis and that she was unable herself.
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to limitintendedgivingif the remainder to Walter isYet the clause
the estatealready them, upon the death of onegiventhe estate

isand sistergiftand the to the motherof the other is determined
This constructionnot each for the life of the other.for life but to

claimed, on the deathrejects “both,” if, as seems to bethe word for
nothing remainspossessioninof the mother remainder vestsWalter’s

language disposing of theto Thetake effect when the sister dies.
claimedconflicting uponin and the constructionremainder is itself

the clause isgift. apparent purpose ofconflicts with the earlier The
probable itIt is not wasdispositionthe of the estate not devised.

alreadyby the created.intended its terms to limit estate
givenconflict, isthe of a are in such constructionWhen terms will

carryparticular conflict,to in will outclauses, appear to be aswhich
by Salter v.purposethe as the whole will.of the testator disclosed

propertyhisPhilbrick, 322, 327,N. The testator intended77 H. 328.
necessary his mother andsupportshould be far as the ofused so for

the real estateupon competentsister. It is found evidence that
by supportclaimed of the sister. Toplaintiff necessarythe is for the

permit contrarypayit be debts would be to theto used to Walter’s
plaintiffwill, consequently thebytestator’s intention as disclosed the

by attaching propertyhas the ofacquired no interest therein it as
Walter.

bill dismissed.Exception sustained:
All concurred.

Hillsborough,
May 6, 1919.

Mary L. & a. v. I.Cotton Frank Stevens.

surviving partner representativetrustee, personalA is a and ofthe the deceased
partner que trust, partnership property.is a cestui with reference to the

bargain relating property obligedIn a with the to.owner trust the trustee is not
only misrepresent conceal, everythingtonot and not to but also to disclose

personprudent likelyhimknown to which in the mind of a would be to affect
bargain; though designotherwise, cheat,the there be no to there is a con-

structive fraud.

Equity,Bill to rescind ain contract of sale and for an ac-
counting. Mary L. Cotton is the sister of the defendant and the

Cotton, 18,widow of John E. 1912,who died June and who had been


