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The annual payment and the length of the term being thus deter-
mined, the present value is ascertained by the ordinary rules of dis-
count. The rate per cent. at which the discount is to be made is to
be found as a fact. The rule of law to be applied is that the rate
should be such as will probably enable the defendant to invest the
money as a reasonably prudent person would and receive on the
investment the interest which is charged to him by way of discount.
The procceding is an equitable one, and the statutory rule of interest
ag damages, or upon contracts to pay interest where no rate is speci-
fied (P. 8., ¢. 203, s. 1), is not controlling. “The equitable division
. . . presented a question of fact for the decision of the superior
court.” Kenssion v. Gorrell, supra, 55.

Case discharged.

S~xow, J., did not sit: the others concurred.

Hillsborough, }
April 4, 1922.

Josmpy Desmares v. Ravymonnd Coxcrere Pine Co.

A reasonably sale method of operation, customarily followed, is in effeet equiv-
alent to the establishment of reasonable rules by an employer, so far as his duty
in this respect is concerned.

Where the situation in the use of appliances which cause an injury to an employee
presents no complicated or hidden element of danger, there is no oceasion
for a rule or instruction as to their use.

Where the danger to an employee from. the joint use of a roadway by workmen
and trucks is apen and apparent, it cannot be found that he did not assume the
peril of such use.

At common law an employer is not Hable for injuries inflicted upon a servani by
the negligence of a fellow-servant.

Casmn, to recover for injury while in the defendants’ employ. The
defendantls were engaged in excavation and conecrete construction.
The excavation involved blasting and the use of a steam shovel.
The plaintiff was a carpenter and had been engaged for about two
weeks in building cement forms near the excavation. There were
some twenty-five or thirty-five men including the plaintiff at work
on the job so near the place where the blasting was done that it was
necessary for them to leave their work whenever a blast was to be
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fired, which was two or three times a day. When a blast was to be
fired the steam whistle was blown; when all the men left their work
 and sought a place of safety. While so doing, the plaintiff received
the injury for which suit is brought. The place where the plaintiff
worked and the steam shovel was in operation was a pit or hole made
in the course of the work. The material excavated by the shovel
was drawn out of the pit by motor trucks over a road which at one
point wasg too narrow for two trucks to pass each other. There was
a place where the empty trucks returning after unloading could
turn and back into the pit under the shovel or they could turn after
reaching the pit. When the whistle was blown on this occasion one
truck was being loaded under the shovel while an empty one was in
the pit ready to take its place for loading. When the whistle sounded,
the empty truck commenced to back out of the pit followed by the
other. In backingout,thefirst truck got outof the road and it became
necessary for it to go ahead in order to get into the road again. The
following truck stopped and backed to give room for this maneuver.
The plaintiff and another employee, who were following the trucks,
being pushed by another workman slipped and fell iromediately
behind the truck, which backed onto them, causing the injury. There
was evidence that in addition to the signal given by the whistle, men
were stationed to observe and notify the one exploding the blast
when all the men were in places of safety and that before firing the
blast a further signal by crying “fire” was given, but that on one
oceasion the blast had been fired before all the men had reached
places of safety. The defendants had accepted the provisions of
the workmen’s compensation act.

Trial by jury before Sawyer, J., who ordered a nonsuit at the
close of the plaintiff’s evidence, and reserved and transferred the de-~
{fendants’ exception thereto from the January term, 1921, of the
superior court. ’

Albert Terrien, Arthur A Tremblay and Lucier & Lucier (Mr.
Alvin J. Lucier orally), for the plaintiff.

Streeter, Demond, Woodworth & Sulloway and Doyle & Doyle
(Mr. Jonathan Piper orally), for the defendants.

Parsons, C. J. The sole ground upon which the plaintiff seeks to
hold the defendants responsible for his injury is the alleged absence
of rules and regulations in the conduct of the work. The special
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danger to the workmen was the use of explosives in close proximity
to their work-place. As to this, it was plainly the duty of the defend-
ants at least to establish such a method of operation as would reason-
ably protect their employees {rom this occasional danger.

“A reasonably safe method of operation, customarily followed,
is in effect equivalent to the establishment of reasonable rules, so {ar
as the employer’s duty in this respect is concerned.” Parmaleau
v. Company, 76 N. H. 69, 71. Tt cannot be found that the manner
in which this work was done, with the precautions taken for the safety
of the workmen before the blasts were fired, detailed in the evidence,
did not constitute a reasonably safe method of operation. However
this may be, the plaintifl was not injured by any lack of defendants’
care in blasting. ]

He was injured while walking in the roadway, behind one of the
defendants’ trucks, by the truck running backward a few feet. It is
not at all probable he would have suffered any injury by the backing
of the truck except for the fact that just at this moment being pushed
by another workman, he stumbled and fell in the path of the truck.
If the injury arose {rom the careless operation of the truck or the fault
of the one who pushed or fell upon him, the injury was due to the
negligence of a fellow-servant, for which in this common law action
no recovery can be had against the common employer. If there was
no such negligence, the plaintiff’s injury in the absence of negligence
on his part was a pure accident, the unforeseeable result of the un-
expected situation diselosed in the evidence.

While the plaintiff contends in his brief that it could be found from
the evidence that rules were necessary for the safe conduct of the
defendants’ business, he fails to specify any rule the want of which
could be found the cause of his injury. There was no evidence that
for a second truck to follow another into the pit and there turn to
take its place under the shovel was not as reasonable and safe a
method of doing the work as the alternative method of backing in
after the first truck came out. It is true, if no second truck had been
allowed in the pit, the occasion of the stopping and backing of the
truck which injured the plaintiff would not have existed. But it
does not, follow that something else might not have occurred to cause
this truck to stop and back. The situation which caused the injury
was the use of the roadway for trucks and men at the same time.
There was nothing complicated or hidden about it. Hence there
was no occasion for a rule or instruction as to the joint usc of the

means of exit by trucks and men. Parmaleau v. Company, supra,
VOL. LXXX, 23.
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71; McLaine v. Company, 71 N. H. 294, 297. The plaintiff had been
on the job two weeks, and this use of the roadway because a blast
was imminent took place two or three times a day. The danger
from workmen and trucks jointly using this roadway for such a pur-
pose was open and apparent to the plaintiff’s obgervation. Hence
it could not be found that he did not assume the peril of such use,
if any there was. Bjork v. Company, 79 N. H. 402, 405.

Exception overruled.

PrumMER, J., was absent: the others concurred.

Hillsborough, %
April 4, 1922

Witsur E. Barrerr v. New ENGLAND TELEPHONE AND
TerLEeraPH CoO.

An action of tort cannot be maintained where the declaration sets out a contract
and alleges the defendant’s negligent failure to perform if.

This rule applies to an action against a telephone company where the contract
is for the usual and ordinary service and the only wrong complained of is the
negative one of failing to perform such service and no special circumstances
exist tending to show that the company was chargeable with knowledge of
facts from which the likelihood of special damage should be inferred.

Case. The plaintiff alleged that he was a subscriber entitled to
telephone service at his residence where the defendant had installed
an instrument, that on the morning of November 22, 1917, service
was interrupted without his fault, that the defendant had due notice
of such interruption early in the day, but carelessly and negligently
failed to restore the service, that in the evening of the same day the
plaintiff’s buildings accidentally took fire, that because of the inter-
ruption of telephone service the plaintiff was unable to summon the
fire department, and his buildings were completely destroyed by fire
and that the greater part of such loss would have been prevented
except for the failure of the telephone service.

Trial by jury. At the close of the plaintiff’s evidence a nonsuit
was ordered by Marble, J., who transferred the case upon the plain-
tiff’s exception, from the May term, 1920, of the superior court.




