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being deter­payment lengthThe annual and the term thusof the
mined, ordinary dis­present bythe the rules ofvalue is ascertained

cent, made is topercount. The rate at the discount is to bewhich
be that the rateappliedfound as a The rule be isfact. of law to
should toprobablybe such as enable the defendant invest thewill
money reasonablya and receive on theprudent personas would

charged by wayinvestment the him of discount.interest which is to
The proceeding equitable one, statutoryis an rule interestand the of
as damages, upon speci­or no rate ispaycontracts to interest where

(P.fied S., 203, controlling. equitablec. s. not division1), is "The
. . presented. question superiora theof for the decision offact
court.” Gorrell,Keniston supra,v. 55.

discharged.Case

Snow, J., did not sit: the others concurred.

Hillsborough,
April 4, 1922.

Joseph Raymondv.Deshaies Concrete Pile Co.

reasonably customarilyA operation, followed, equiv-safe ofmethod is in effect
by employer, dutyalent to the establishment of soreasonable rules an far as his

respectin this is concerned.
appliances injury employeetheWhere situation in the use of an to anwhich cause

presents complicated danger,no or hidden element there is no occasionof
for a rule or instruction toas their use.

danger employee roadway byjointWhere the to an from of athe use workmen
open apparent,and trucks is and it cannot be found that he did not assume the

peril of such use.
employer injuries upon byAt common anlaw is not liable for inflicted a servant

negligencethe of a fellow-servant.

Case, to for injury employ.recover while in the defendants’ The
engageddefendants were in excavation and concrete construction.

The excavation blastinginvolved and the use a steamof shovel.
plaintiffThe carpenter engagedwas a and had been for about two

buildingweeks in cement nearforms the excavation. There were
twenty-five thirty-fivesome or including plaintiffmen atthe work
jobon the so near place blastingthe where the was done that it was

necessary for them to leave their a towork whenever blast was be
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befired, day.a a blast towas two or three waswhich times When
blown; all workfired men left theirthe steam whistle was when the

sought place safety. plaintiffand a receiveddoing,of so theWhile
place plaintiffthe The theinjury brought.for which suit is where

or madeoperation pitworked the steam in a holeand shovel was was
byin the shovelthe course of the The material excavatedwork.

at oneby a road whichpitwas drawn out of the motor trucks over
point passto other. There waswas too for two trucks eachnarrow

unloading couldplace returninga the emptywhere trucks after
afterpit theyturn into or could turnand back the under the shovel

onereaching pit.the the was blown on this occasionwhistleWhen
inbeing emptyan one wastruck was loaded under the shovel while

sounded,pit ready loading.the to for the whistleplacetake its When
by thepitthe to out of followedempty truck commenced back the

andbacking out, gotother. In first out of the road it becamethe truck
get again. Thenecessary it to ahead in to the roadgofor order into
give this maneuver.following truck and backed to room forstopped

trucks,following theplaintiff employee,The and who wereanother
immediatelybeing by slippedpushed another workman and fell

truck, them, causing injury.the Therebehind the which backed onto
whistle, mensignal given bythat to thewas evidence in addition the

notify the blastexplodingto and the onewere stationed observe
firing theplaces safetyall in that beforewhen the men of andwere

crying on onesignal by given,blast a “fire” was but thatfurther
all men reachedoccasion the blast had been fired before the had

provisions ofplaces safety. had theacceptedof The defendants
the compensation act.workmen’s

by who a nonsuit at thejury J.,Trial orderedSawyer,before
theplaintiff’s evidence,close transferred de-of the and reserved and

term, 1921, of theexception Januarythefendants’ thereto from
superior court.

(Mr.Tremblay andTerrien, A Lucier & LucierAlbert Arthur
Lucier theorally), plaintiff.Alvin J. for

Doyle DoyleandStreeter, Sulloway &Demond, &Woodworth
(Mr. Piper orally), for defendants.Jonathan the

plaintiff toParsons, ground upon which the seeksC. J. The sole
allegedtheresponsible injuryhold his is absencethe defendants for

specialof Theregulationsof and in the conduct the work.rules
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danger to the inexplosives proximityworkmen was the use of close
to their work-place. this, plainly dutyAs to it was the of the defend-
ants at operationleast to establish such a method of as would reason-
ably protect employees danger.their from this occasional

reasonably“A operation, customarilysafe method of followed,
equivalentis in effect rules,to the establishment of reasonable so far

dutyas the employer’s respectin this concerned.”is Parmaleau
Company, 69,v. 75 N. H. 71. It cannot be thefound that manner

in done, precautionswhich this was the safetywork with taken for the
the fired,of workmen before the in the evidence,blasts were detailed

reasonablydid not a operation.constitute safe method of However
may be, plaintiff bythis the injured anywas not lack of defendants’
in blasting.care

walkingHe was in theinjured roadway,while behind one of the
trucks, by runningdefendants’ the track backward a feet. Itfew is

not at all probable any by backinghe suffered injurywould have the
of the except beingtrack for the fact that at momentjust pushedthis
by workman,another pathhe and fell in the thestumbled of truck.

operationIf the injury arose from the careless of the truck or the fault
pushed upon him,of the one the injurywho or fell was due to the

negligence fellow-servant,of a infor which this common law action
recoveryno against employer.can be had the common If there was

negligence,no such inplaintiff’sthe theinjury negligenceabsence of
part pure accident,on his awas the unforeseeable result of the un-

expected situation in thedisclosed evidence.
plaintiffthe inWhile contends his brief that it could be found from

the necessaryevidence that rales were for the safe conduct of the
business, specify anydefendants’ he fails to rule the want of which

could be found the of his injury.cause There was no evidence that
afor second track pitto follow another into the and there turn to

placetake its under the shovel was not as reasonable and safe a
doingmethod of the as the alternative method backingwork of in

after the true,first truck came out. It is if no second truck had been
in pit,allowed the stoppingthe occasion of the and backing of the

track which injured plaintiffthe would not have existed. But it
does not something mightfollow that else not have occurred to cause
this truck to stop and back. The situation which caused the injury
was the use roadwayof the for and mentrucks at the same time.
There nothingwas orcomplicated hidden about it. Hence there

nowas occasion for a rule or instruction as to the joint use of the
means byof exit trucks and men. Parmaleau Company,v. supra,

VOL. LXXX. 23.
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294, plaintiff297. had been71 N. H. The71; Company,McLaine v.
roadwaythe because a blastweeks, and this use ofon twojobthe

dangerday. Thetwo three times aplaceimminent took orwas
using roadway pur-this such aforjointlyand trucksfrom workmen

Henceplaintiff’sto the observation.pose open apparentandwas
use,ofperilhe did not the suchit found that assumecould not be

Company, 402,N. H. 405.any v. 79Bjorkif there was.

Exception overruled.

J., the others concurred.Plummer, absent:was

Hillsborough,
April 4, 1922.

England Telephonev.E. Barrett New andWilbur
Telegraph Co.

the declaration sets out a contractof tort cannot be maintained whereAn action
negligent performalleges to it.the failureand defendant’s
against telephone companyapplies to a where the contractThis an actionrule

onlyordinary wrong complainedand the of is theis the usual and servicefor
specialnegative failing perform no circumstancesone of to such service and

company chargeable knowledgetending ofto that the was withshowexist
damagespecialof should bethe likelihood inferred.facts from which

plaintiff alleged he was a subscriber entitled toThe thatCase.
the defendant hadtelephone at his residence where installedservice

22,instrument, morning 1917,the of November servicean that on
the hadfault,his that defendant due noticeinterrupted withoutwas

carelesslyearly day, negligentlyin but andinterruption theof such
dayservice, eveningin the of the same thethe thatfailed to restore

accidentally fire, ofbuildings took that because inter-plaintiff’s the
totelephone plaintiffthe was unable summon theruption of service

destroyedcompletely bybuildingsand his were firedepartment,fire
greater part preventedof loss would have beenthe suchand that

telephoneof the service.except for the failure
plaintiffs aby the close of the evidence nonsuitjuiy.Trial At

J., upon plain-the case theby Marble, who transferredorderedwas
May term, 1920, superiorof court.from the theexception,tiff’s


