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(Mr.Thomas CheneyP. Upton Cheney orally),and Robert forW.
plaintiff.the

Fletcher Demond, (Mr.Hale Rogersand Woodworth,Sulloway &
orally),Demond for the defendant.

Snow, 1. powerJ. A town has the to hall privatelet its town for
use, for a period, unreasonablyreasonable when such willuse not

municipalinterfere with 506,Portsmouth,needs. Curtis v. 67 N. H.
508; v.Worden Bedford, 23, Corp’nsNew 131 24; Dillon,Mass. 3 Mun.
(5th ed.), s. 997. questionThe determination of the theas to whether
public requirements permit letting,such as aswell the term for which

property may spared privatethe be for use, is invested the town.
Bassett,Bates v. 60 French530; 9,Vt. v. 3 v.Quincy, 12;Allen Jones

Sanford, 585, 591;66 Me. Company, 340,Bloodv. N. H.68 342.
grant of power byThe to expressthe selectmen was of thevote

at meetingtown the of 1920 “that the ofleasing the Town Hall be
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grant,inbeing ambiguity this itThere noleft with the selectmen.”
that,showing- under similarpractical byis to constructionopennot

invariablyyearsin leasedprevioushad theauthority, the selectmen
year the selectmenonly.for of The vote investedhall the term one

the as townrespectsas the terms of lease thewith such discretion
authority was thatpossessed. only uponlimitations their theThe

faith,product good and that the leasebe the ofcontract should
Bassett,Bates v.andas to time consideration.should be reasonable

Corp’ns, s. 76.Cooley, Mun. Thatsupra; Company,.supra;Blood v.
by find-requisites supported thecomplied with these iscontractthe
bypracticed uponorbeen no fraudings of master that “there hasthe

. .defendant”; have .or that “the Selectmeneither the town the
in-and for the bestjudgmentin their bestaccordance withacted

bystandpoint”; and the master’sfrom a revenueof the townterests
ininability that “the rent reservedto find on the evidencedeclared

to orinequitableor the Towninadequate unjustsaid isleases either
payers.”to its tax

toIf, stipulations of the lease could be behowever, the construed
expressed 1920,in vote of thegeneral authorityin theof theexcess

in of “toan article the warrant 1923“passing” without action of
Hall,”leasing the Townaction the will take relative tosee what town

explained tothe had therelative to lease beenafter the circumstances
ameeting, acceptance and ratificationopenin town was tacitvoters

theyas had thebythe the Voters so farof the terms of contract
Newcastle,472, 482;49 H. Amazeen v.power. Weeks,v. N.Greenland

250,N. H. 253.76
abody, majoritya and areis continuousA board of selectmen

thatL., 47,c. s. 12. The claim thecompetent to in all cases. P.act
beyondto town did not extendauthority bind theof the selectmen

ignores aof boardthe individual members thethe terms of ofoffice
public, andgovernmental or thebetween thesettled distinction

v.business, municipality.a Rhobidaspowers ofproprietary or
209, 213;Dover, N. H.90, 114;H. Lockwoodv. 73Concord,70 N.

135, 136; Hampton Hampton,H. &c. Co. v.Milan,Gates v. 76 N.
City, 76 Fed.373, 374; Trust &c. Bank v. Arkansas77 N. H. Illinois

thatit was the271, In last mentioned case contendedRep. 282. the
grant no contract whichmake no and concludecity council could

mem-municipality beyond terms of office of thethewould bind the
accuratelyfully states thebody. The there andof that courtbers

— legislative,city powers,has of the one“A two classesdistinction:
sovereigntyit a andin the exercise of which ispublic, governmental,
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other, proprietary, quasi private, conferredgoverns people;its the
purpose governing people, privateof its but for theupon it, not for the

citycity legalof and of as aadvantage of the inhabitants the the itself
powersof of it . . .personality. In the exercise the the former class

powers governmentto transmit its ofruling peopleis its and is bound
unimpaired. But in ofto its successive sets of officers the exorcise the

by rule,it is controlled no such it ispowers of the latter class because
contracting privatefor of and its in-acting and the benefit itself

may powersbusiness ithabitants, uponand it exercise the conferred
way, governed byand in it is to bein the same their exercise the same

a private corporation.”individual orgovernrules that
foregoing plaintiff’sthat is no inIt followsfrom the there merit the

for ofposition authority,that the lease is invalid the want or for the
want of due execution.

Primarily, however, plaintiff a2. the bases its claim to cancelation
ground illegality. illegalof provisionsof the lease on the its The

(a) promise of aupon movingrelied are the town’s license to exhibit
during of ofpictures renewal,the terms the lease and its without re-

quiring payment advance, (b)inof the fee therefor and the town’s
any“that orcovenant the selectmen their successors shall not issue

privilege picturefs]other license or to show or exhibit motion in said
during lease, anyTown of Meredith the term of the or renewal

thereof.”
2, provides:L., 145,P. c. s. “No theatrical or representa-dramatic

performedtion shall or . . . a specialbe exhibited unless license
shall first be obtained fromtherefor the selectmen of the . . . ;town

4, Every special writing,s. such license shall be in specifyand shall
day permit performthe and hour of the Everyto or exhibit. . . .

inpay license,shall advance forlicensee such for the use of .the . .
atown, sum not more than hundred daythree dollars for each such

perform 5, any personlicensee shall or exhibit . . . s. If shall violate
precedingprovisionsthe of the sections he shall be fined not more than

. . .”five hundred dollars.
performanceIn of their duties under thisthe statute selectmen act

capacity agentsin a andjudicial Boodynot as of the town. v. Watson,
162, 198; Sargent Little, 555,v. N. H. 556;64 N. H. 72 Silverman v.

503;Gagnon, 502, Laconia, 79,N. H. Lockev. 78 N. H. In pass­74 82.
ing application theyan for aupon license are neither performing

dealingduties as town officers nor pro­executive with the town’s
prietary They cannot, by promotioncontract ininterest. of their

governmental duties or proprietary interest,other of the town’s bar
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ofthemselves, and successors in officefrom the exercise theirtheir
necessarilyispromisethe statute. A to do sojudicial duties under

selectmen,far inthat in so as the eithernull and void. It follows
town, grantin behalf of the undertook to thebehalf of themselves or

renewal,and itsa license for the term of the leaseperpetualdefendant
bindpayments therefor,of the fee or to themselvesto waive advanced

others, stipulationsand to refuse licenses to their weretheir successors
illegal and void.

unnecessary that theto consider the defendant’s contentionIt is
being character,in(P. 145, 2),s. restrictive should beL., c.statute

in respecta discretionin the selectmen reasonableconstrued to vest
unhealthy andand of licenses where disastrousgrantingto denialthe

threatened; it considered. For if itis and has not beencompetition
pros-inthat, by publicreason of the interest morewere conceded

exhibitions, powerselectmen had theperous operators and better the
theylicenses, right promiseof had no to the de-to limit the issue

applicants, or todoor of their tribunal to furtherfendant to close the
requirements chang-underpublicto evidence as to therefuse to listen
perform, renounce,to but toing promiseTheir was notconditions.

judicialtheir functions.
pointed argument,out in thattrue, defendant hasIt is as the

himinfirmity movingin consideration from whichis no thethere here
agreementdestroys enforceability promises.of the town’s Histhe

standing by illegality.is nowhich, itself,in therepaywas to rental
seeking grantis annul of usewhich the town to arepromisesThe i£s

legal undertakings. illegalityThe reliedoccupation,and and other
solely accompanyingin itspromisessuch subsistsupon to invalidate

upondistinguishing principle,that whichpromises. It follows the
illegalin anpart uponin whole or considerationpromisesall founded

Par.,1 Cont.void, applicationhas no direct here. Seeare held to be
ed.) Railroad, 435, 437, It is(9th 496; Piper v. 75 N. H. 440. likewise

being seal, questionno of a failure of con-true, that the lease under
consideration, Insideration, distinguished illegalfrom can arise.as

forwords, respects sufficiencyas the of consideration theother the
performed hispromises, thoughit is as Fullerton hadlegaltown’s
governingpromise; principles applicableand the here are those the

1779, 1782;Will., Cont.,contracts. ss.of unilateral 3enforcement
Pollock,s.Williston, (2nd ed.),2 681. See Williston’s Wald’sSales

succinctly(3d ed.) 484, have, then, presentedWe theCont. note.
occupa-andlegal grant bynot the the town of usequestion whether or

byundertakings, the town’stion, legaland its are invalidatedother
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accompanying illegal promises, which,for all ofthe consideration
by itself, legal.isconsidered

that, having promised nothingIt is the defendant’s contention
mayillegal, performance illegalhe elect to waive the of the town’s

dischargeand it topromises portionhold the of the lawful of its en-
gagements. It that if anis manifest the defendant has such election

may not annulthe court the lease.
right uponofThe waiver which the defendant here relies has been

frequently applied in inmost cases of contracts unreasonable re­
of right has,straint trade. Such authorities are numerous. The

moreover, illegalin stipulation,been allowed other cases where the
trade,as in contracts in restraint of was not to contradeemed be

Railway Company, 240,mores. Erie Co. 245;bonos ads. 35 N. J. Law
Railway, Rep. 1,4;Union Tel. Co.v. 11 Fed. Illinois Tr.West. & Sav.

City, Rep. 271, 280, 281;Bank v. Arkansas 76 Fed. United States v.
Bradley, 343, 346; Osgood Railway, 334, 343;10 Pet. v. 77 Vt. St.

Ry Matthews, 398; Appeal,Louis &c. v. 64 Ark. Smith’s 113 Pa. St.
579, terms,not inalways,590. While the courts have so limited the
application doctrine,of the ofthe consensus the better authorities is

apply promise soughtthat it does not when tothe be waived is
in L. 338, 339, 342, 346; Anson,malum se. 17 Yale J. Corbin’s Cont.

(4th ed.), 261, 1; Will., Cont.,Am. s. note 3 s. In1779. some of the
leading cases the limitations of the rule recognized,have been and ex­
pressly impliedly Railway Company,or stated. Erie Co. supra;ads.

Bradley, supra;United States v. Illinois Tr. & Bank v.Sav. Arkansas
City, supra. Piper Railroad, 435, 440,In byv. 75 N. H. cited the

support rightin of his a of waiver,defendant claim of the void
promise turpitude.contained no of moralelements As the court there
pointed out, Piper agreedif had done as he “he would have violated

law, provision statutes,no of common no ofrale the the and no canon
morality. stipulation personalof . . . The as to the defendants’

negligence promise] is, therefore,invalid illegalneither nor im­[the
—most, simplymoral. At it is voidable case,unenforceable.” The

authorityan atherefore, right by promiseeis not for the of election
an immoral stipulation.to waive It is our conclusion that the doc­

of for applytrine waiver which the defendant contends does not to
promises malum in se.

question presented, then, illegalA promiseshere is whether the
defendant,of town so far immoral as to bar uponthe are the waiver

rightthereof, legal promises;of his to enforce the town’s in other
words, plaintiff’s illegal promiseswhether the intoinfused the lease
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turpitudeof moral as toelements contaminate the entire con-such
only any partand constrain the court not to totract, refuse enforce

toit,of but to decline order its annulment.
in the informal in ofHaving mind manner which the select-duties

usually administered, they mayin capacityare whatevermen be
they dutythatacting, performthe mere fact assumed to their judicial

a ingranting performanceof connection with the oflicense their
duty leasing hall, necessarilythe didproprietary of town not in-

requiredthe Nor are we tovalidate former. decide whether the
a aagreement special license, agreementfor term instead of or the

in ofaccept advance,to the fees therefor arrears instead in would
a regulatorymore than breach of the provisionsconstitute of the

may purposeIt be conceded for the of thatstatute. this suchcase
statutory requirementsfrom the moraldeviations involved no de-

provisionsillegaland that such oflinquency, the constitutedlease
merely undertakings.void and unenforceable But the selectmen’s
undertaking in of the tobehalf town secure to the thelessee exclusive

exhibiting town, byinprivilege promisingof the theythat and their
anyin would operator,successors office refuse licenses to other was

aclearly judicialrenunciation of duties in a licensingvested them as
byby master,As theyboard the statute. found the assumed “to

away judicialtheir functions” in proprietarybarter the town’s in-
grantedIt that their toacts,terest. must be this at least,extent

thatimmoral, and such were purged immoralitywere acts not of their
they actingwere without fraud within supposedbecause and their

agentspowers as of the town.
may thatIt be conceded the unauthorized insertion of the covenant

in lease did not make it act ofthe the the town. But selectmen,the
by implied powers in proprietary affairs,virtue of their its had the

management hall, byand of. towncharge the and express vote the
dutyItpower to lease it. was their to an advantageouseffect lease

Actinghall. inof the town accordance with their judgment,best and
theyfor to be town’s awhat deemed the best interests from revenue

theystandpoint, illegalentered into the covenant. theThat restric-
antive covenant was inducement to the apay higherdefendant to

may Having acceptedassumed.rental be the benefit of the lease for
years, inhabitants, 1923, uponin actingfive the an article in the

warrant “to action the townsee what will take to leasingrelative
Hall,” relatingthe Town after the circumstances to the lease had

explained openin meeting,been town voted that the article be
“passed.” acceptancean existingThis was of the contract with the
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dealingIndefendant, provisionsand a ratification of of the lease.the
concerned, theproprietary matters,its in far as we are herewith so

an in of suchpowers individual,town had the of and the exercise
governthat individuals.powers, subjectit was to the same rules

accruing accepted all thelease,With the benefits under the the town
inimputationsall that inheredburdens, chargeableand was with the

571, Had theadopted promises. Unity,its Glidden v. 33 N. H. 577.
illegal a have beensubject penalty penaltyact been to such would

by 472, 478,49 N. H.Weeks,incurred the town. Greenland v.
480, immorally illegal482. the act of theThe covenant became
town.

onlyIf inpublic competitionthe consideration here was the interest
versus monopoly, argu­there would be some basis for the defendant’s

illegal onlyment that the town’s restrictive covenant is in the sense
agreementthat an in illegal;undue restraint of trade is in other

words, merelythat ait is void and unenforceable. But contract in
behalf of the town to in respectcoerce its officers to exercise ofthe

judicial beyondtheir functions involves considerations the mere
regulation supplying publicof the business of the with entertainment.

always vigilantOur courts have detect, quickbeen to and to dis­
countenance, any maysinister influence which have affected the

persons performing governmentalofficialaction of duties. Third Turn­
pike, Prop’rs of, v. 2Champney, 199, 201; DudleyN. H. Cilley,v.

558, 561; Petition,5 N. H. Knowles’ 22 361, 363; Hill,N. H. v.Weeks
199,203; Edgerly Hale, 138,38 N. H. v. 146;Page Claggett,71 N. H. v.

85,71 N. H. 86. Such circumspection importantis nowhere more
than in the case of performing immoralityofficials judicial duties. The

agreement, byof an havingmade one a person chargedinfluence over
performance of duties,with the judicial that the latter shall decline

dischargeto such veryduties is self-evident. The statement of it
publicshocks the moral sense. The insidious influence of the town

action of its manifestly potentover the officers is more where the
givenofficers themselves promisehave the town’s to restrict their

action. But dealing merelyown we are not a potential danger.with
byThat the influencewas findingseffective here is established the that

selectmen they bythe understood that were bound the contract not
applicationsto consider for moving pictureslicense to exhibit made

by any person, theyother and that for thathave reason refused
all applications.to consider such The motives which actuated the

parties are immaterial. It general tendencyis the of the contract
controling,that is and a tendencyhere vicious has been demon-
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productivestrated. The contract has verybeen of the evil which it
produce.was calculated to

Nor guilt.can the defendant claim freedom from a promiseWith
of rental, purchasedincreased acceptedhe and the benefit of the

agreementtown’s that the selectmen should grantrefuse to licenses
competitors.to his It illegal,is as and as immoral, pay moneyto
prostitutionfor publicthe of a officeas it is to receive it. Burnham v.

Holt, 14 367, makingN. H. 370. In judicialthe functions of the se-
lectmen a partiesmatter of barter and sale parithe were in delicto.

parties illegalWhen an parito contract are in generaldelicto the
potiorrule is possidentis.est conditio et v. Hunter,Whitedefendentis

N. H. ,128,134;23 Hall Costello, 176,v. 48 N. H. 179. If the contract
executoryis compelthe court will performanceneither grantnor

damages for Thompson Williams,its breach. v. 58 N. H. 248, 249;
Harriman Bunker, 127,v. 79 N. H. 129. fullyWhen it has been
executed the law a partywill not assist to moneyrecover the or
property parted.with which Bean,he has Smith v. 577,15 N. H. 578;
White v. Hunter, supra, 135; Upton v. Haines, N. 283,55 H. 286;
Thompson Williams, supra;v. Stockwellv. Stockwell,72 N. 69, 70;H.
Harriman Bunker, supra.v. In words,other when applies,the rule
the 'contract cannot be made legalthe foundation of proceedings
(Smith v. Bean, supra), or, frequentlyitas is expressed, the law leaves

parties theythe placedwhere themselves. Stockwell v. Stockwell,
supra; Roby West,v. 4 285,N. H. 290.

is,It however, corollarya to this rule that illegaluntil purposethe
has been executed, poenitentiaeis a duringthere locus which either
party may repent longand withdraw. So as the contract remains
executory, mayhe disaffirm it on account of illegalityits and recover

moneyback propertyor which he has advanced under it. Hoit v.
Hodge, 104, 105;6 N. H. Eaton,Perkins v. 152,3 N. H. 155; Clark v.
Gibson, 12 386,N. H. 389; Souhegan Bank Wallace,Nat. v. 61 N. H.
24, 27.

plaintiff’sThe bill broughtis in disaffirmance of the lease and is
equivalent to a plaintiff, byrescission. The action, repudiatesits the
contract so far as it is executory, and toseeks be relieved from further
performance illegalof its undertakings. byWhile the lease its terms
was to run for a stipulated period, promisesthe on either side call for
performance a continuingof monthlynature. For the rentals the

intown, substance, promised the defendant the current use of the
hall, together lightswith janitor services,heat and and concurrently

illegaltherewith the exclusive As pastlicense. to the the ap-rule
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re-can be noplicable pari controls,delicto and therepartiesto in
thatincomplete. It followsto the the delictumiscovery, but as future

poenitentiaeof locusunexpiredto term of the lease the doctrineas the
Wallace, 24,N. 27.Souhegan Bank v. 61 H.applies. Nat.

upon any ad­defendentis,est notpotior conditio is basedrule,The
(Hill H.disadvantage Spear,v. 50 N.vantage partyor to either

look to the261) public policyof which253, upon considerationsbut
(Skiff 475, 479),H.illegal Johnson,v. 57 N.suppression practicesof

interposed stopa tolegal puttorequire everyand that obstacle be
Yeaton, 151,1 156. TheChauncey v. N. Hillegal transaction.the

thatfor it. To thebeyond the reason the extentrule does not extend
corollaryrule, qualified bythe its as hereexecutory,remainscontract

preventinterpreted Wallace, supra),Bank v. does not(SouheganNat.
an a continu­puttingin the of end tointerpositionthe court’s interest

hand, underlying for the ruleing the reasonevil. On the other
for action.plainly calls such

many beenpositionthe has timesWe are not unmindful of which
infrequently tacitly assumed, juris­otheradvanced, and moreeven
poenitentiae isthe doctrine of locusdictions, applicationthat the of

involving turpitude, and contractsto not moral topromiseslimited
part performance. positions havehas no Theseof which there been

L., Contracts, 26 Law Rev.questioned. 221;6 R. C. s. Harv.been
delicto, etpari potior possi­est conditiomaxim in740. The defendentis

ex­poenitentiae, are butdentis, qualifyingand the doctrine of locus
underlyinggeneral public policy. The reasonof rules ofpressions

insociety of madeprotectis from the influence contractstherefor to
by reducing such transac­disregard publicof the weal the number of

minimum, by interrupting progress illegalthe under­to a and oftions
fullypurposeevil has To holdtakings before the been consummated.

stayed merely perniciousthe of the court is because of thethat hand
illegal promise, solely its wasperformancecharacter of the or because

arrested, perversion purposelike a of of thenot sooner seems the real
ofspirit intent, letter,and rather than the the maximdoctrine. The

v.Souheganof its doctrine should control. Nat. Bankqualifyingand
question anyinWallace, supra. particularThe real at issue case is

by grantingorthe ends of the law will be furthered defeatedwhether
740;relief. 26 Harv. Law Rev. 13 C. J. 502.

may legalWhile it be assumed that the statement herein of the
licensinga toof as board be sufficientduties the selectmen will restrain

itmisfeasance,from further intentional must be conceded thatthem
possession by defendant,ofthe the town hall the whichcontinued
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ininception illegal contract, tendencyhad its would a un-the have
consciously performanceto action in ofinfluence their the further

judicial illegaltheir duties. of sub-While the shadow the relations
they regardedbe an beimpartialsists cannot as tribunal. It would at

spirit permitvariance the the rule to a of aof continuance situa-with
tendencya promote verytion which would have to the evil rulethe
Therefore, public policy,is intended to atobviate. which lies the

rule, a declaringbasis of the demands anddecree the contract null
requiring relinquishvoid and the defendant to to thethe town
of town hall.possession its

In with superior court,accordance the order made in the orderthe
here must be

plaintiff.Decree thefor
All concurred.

)Merrimack,
)1,Nov. 1927.

Amy Wright v.J. Boston & Maine Railroad.


