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ques-Sherburne, 103,in N. H. 110: theL’Esperance v. 85As stated
upon which ‘commontion of of the child’s death “was onethe cause

evidence,judgment becomesknowledge no criterion for andfurnishes
246,N. H. And theRailroad,Russell v. 83 249.indispensable.’

achance. It must establishmust show more than a mereevidence
enough.probabilityProof of is not Theprobability.balance of some

not.probably true thanmust shown to be moreproposition be
Railroad, supra.”Salinger Salinger, 589;N. H. Russell v.v. 69

knowledge ofpeculiarly theinvolve matters withinThe issues here
309, 311) and,H.(See April Peront,v. 88 N.professionthe medical

testimony, thereon would bein of a conclusionthe absence medical
testimony ofclearly by thespeculation. This was indicatedsheerest

for“Q. blame Tufts theFloyd Durivage, as follows: You don’t
for childyou? Q. don’t blame Tufts themeasles, do A. No. You

if ithaving you? pneumoniaA. It wouldn’t have hadpneumonia, do
catching andQ. you supposeon Do a child a coldwas born time.

If “itgetting that Tufts’ A. It could be.”pneumonia, was fault?
remotely responsible for theMr. Tufts’ conduct wascould be” that

ofsupply requirementnotinfant, possibilitydeath of the this did the
onlyL’Esperance Sherburne, supra.forth in v. Theevidence set

reportedtestimony case,in of Dr. Davis asmedical the the statement
ofby Floyd directly contrary to the claimplaintiff Durivage,the was

proofIn this of the it would haveplaintiffthe administratrix. state
jury any ofpossibleto submit this case to the under viewbeen error

properlylaw,the and the nonsuit was ordered.

actions;Judgments the in the and thirdfirstfor defendant
trial in the secondaction.New

All concurred.

Rockingham,
3635.4,Mar. 1947. No.

Sterling Express Company,Julius Balcus v. Inc.
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(Mr. Stanley orally),M. Brown for theMcLane, Davis & Carleton
plaintiff.

Espovich (of Massachusetts),M. and J. Morton RosenblumWalter
(Mr. orally),Rosenblum for the defendant.

Ksnison, (Balcus CompanyIn of v.J. the former transfer this case
inconcisely partN. H. as428),83 the factual situation was described

follows:
mightfollowingfrom be“There was evidence which the facts

Lexington Company, having decided tofound. The defendant Shoo
infactoryits from its location on Manchester tomove old Silver Street

Amoskeag arrangementin yard,a location made an with thenew the
Sterling Express Company by Sterling Express Companywhich the
agreed machineryto from old to the new at amove the the location

Sterlingprice pursuance agreement$175.of In of this thefixed
Company provided experienced ItExpress a truck and an driver.

Lexington Companyemployeesunderstood that the of Shoewas the
to from old and install themwere remove the machines their location
new, only supervising loadingin of onto thethe the the work of them

Sterling Express Company, to the newtransportingtruck of the them
location, three-quarters supervisingof mile,a distance of a and there

unloading being by express company.their undertaken the
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Lexington Company,of Shoe wasplaintiff, employee“The an the
factoryin the newby employerhis to ride the truck fromdirected

loadinginpurpose assistingto somelocation back the old for the of
transportation factory.new The truck was notracks for to the

plaintiffthedesigned carrying during tripfor andpassengers, the
forholding support.to stand onto the of the truckwas forced side

injured by in to astoppingHe was sudden of the truck obediencethe
signal findably throughat an of thestreets,traffic intersection

negligence of the truck driver.”
testimony managerof the ofplaintiffat first trial the andThe the

Lexington as of truckCompany depositionShoe as well the thethe
Althoughanddriver was this trial is identical.introduced at hence

witnesses,parties called the evidence was sub­the three additional
v. N.stantially (cf. Hooper,similar to first trial 89that at the Smith

conflictingof452, 453),H. and retains its full measurethe record
relationship driver to thetestimony concerning the of the truck

Lexington Company.and thedefendant Shoe
groundson themoved nonsuit and verdictDefendant for a directed

truck was(1) compelled findingthat: The a that the driverevidence
was, withinnot act theservant; (2)not defendant’s If he he did

(3) That thescope employment transporting plaintiff;of his in and
ofguilty contributory negligence matterplaintiff was of as a law.

428,N. H.ground by Company, 93The first is Balcus v.foreclosed
managers corporations gave conflicting testi­429: “The of twothe

mony regard agreementin to them whichof the betweenthe terms
of thejuryan of with to the statusraised fact for the referenceissue

wasjury that the defendant’sdriver.” The could find truck driver
machineryduring the of the and at the timetransportationservant

.injury. H. 104­plaintiff’s Company,of Manock v. N.86Cf.
transportationAlthough moving operation contemplatedthe the

machinery “lumpers,”of and therather than both the defendant
required inreasonably expecttruck that would behelpersdriver could

places ofat thetransportation machinerythe actual of asthe as well
loading 476,H. Theunloading. Railroad,and v. N. 478.Saunders 82
presence plaintiffof in the truck at theemployeesthe the otherand

moving operationof generaltime this accident was toincidental the
reasonably anticipated by In theand could been the defendant.have

aby prohibitingof a suchcorporationabsence rule defendantthe
(Dearborntransportation reasonably plaintiffof helpers to theknown

scope of hisFuller,v. N. H. the217),79 the driver withinacted
employment. Mills, 450,N. 452.Donovan v. 90 H.
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negligence ofcontributory as a matterjurisdictionIn it is notthis
143)Sanders,v. N. H.running (Vandell 85uponlaw to boardride a

runningfoot on board.nor of a one theon floor of a cab truck withthe
ofSwindell, plaintiff’sN. 402. Whether the actPiateck 84 H.v.

supportholding onto of the truck for wasstanding the sideand
majority of thenegligent juryto and aproperly submitted thewas

332; Note, N. A.312,Anno. 104 A. L. R. 7 C. C.decisions so hold.
on the(ns) supplemental cited. Defendant reliesand cases458

isRose, 86,Pa. that casein v. 297 butminority rule stated Zavodnick
plain-ofdistinguishable lays on the thesince the court stress failure

Assuming thattiff to vacant seat the truck driver.take the beside
ofcase the cab thematerial,fact to it would not control this sincebe

opportunity.had noplaintiffwas full suchdefendant’s truck and the
Rudolph v.by ingovernedNor is conduct the decisionplaintiff’s

runningon boardLavigne, 490, plaintiffN. H. 492 stood the92 where
having nobeing madebeingof a towed able to steer itcar without

dangersomething discoveringfor toattempt safety after theto do his
aexposed. motions for a nonsuit and directedwhich he was The

properlyverdict were denied.
amanager, he a truck andSlome,Defendant’s testified that “sent

manager ofreportdriver him to to” theto Manchester and told the
Lexington theCompany. objected: he toldShoe Plaintiff “What

Thenothing serving.”truck to this. It isdriver has do with self
rulingobjection. exception was toCourt sustained the No taken this

argument plaintiff’sbut its is not In counselcorrectness doubtful.
got on said hestated “not Mr. himself the stand andeven Slome

testimonyrightdidn’t have the to driver.” The excludedcontrol the
notmanageras to told waswhat the defendant’s Slome the driver

Theof the to control of driver.determinative as who had theissue
madearguablecomment was at an that could beleast inference

Lexing­understandingrelative to and thethe between the defendant
ton Company argumentas to of wasShoe the status the driver. The
within H.legitimate advocacy. Railroad,limits v. 71 N.the of Walker

concerningquestion271. theThe failure to ask a witness amaterial
argumentmain for thatmay legitimateissue involved be basisa the

evidence, Peck,the v. 90elicited,if Woodmanwould be unfavorable.
(3d ed.)N. H. 292; 1; Wig.Baker v. N. H. 2 Ev.Army,Salvation 91

ss. 285, 288.
A in aof no errorscareful examination the entire record disclosed

ofproperfair trial of In aunder instructions the Court. decade
litigation inplaintiff’s injuriesaspects responsibilityon various of for
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this involving hearings (Americanaccident six in two courts Co. v.&c.
Company, N. H. 466; Company,91 Balcus v. ofsupra), the theverdict
jury appearwould to chapter accordinglybe the final thetherein and
order is

Judgment on the verdict.

All concurred.

Hillsborough,
No. 3637.4,Mar. 1947.

Mehigan GeorgeLoretta v. T. Sheehan.


