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Maynard, Steven L. advs. Paul R. DeLuca # 07-062
SIX MONTH SUSPENSION STAYED FOR ONE YEAR

On February 17, 2009, the Professional Conduct Committee heard Oral Argument and
deliberated the above-captioned matter. Members present included: Margaret H. Nelson, Chair,
Benette Pizzimenti, Vice Chair, Toni M. Gray, Vice Chair, Susan R. Chollet, Alan J. Cronheim,
David N. Cole, Thomas P. Connair, Gerald A. Daley, Gretchen Rule Hamel, James R. Martin,
and Marilyn Billings McNamara. Richard Darling was not present.

The Committee voted to accept the Stipulation as to the removal of a violation of N.H.
Rule Prof. Conduct 1.5(a): Fees.

The purpose of the Court’s disciplinary power “is to protect the public, maintain public
confidence in the bar, preserve the integrity of the legal profession, and prevent similar conduct
in the future.” E.g., Coffey’s Case, 152 N.H. 503, 513 (2005) (internal quotation marks omitted).
“The sanction must take into account the severity of the misconduct.” Id. The events of the
instant matter pre-date a sanction of a six month suspension stayed for two years, issued by this
Committee on November 10, 2006, in Maynard, Steven L. advs. James A. Pierce # 03-096.

The Commiitee finds that this arrangement has been effective and constructive, and
believes that continued supervision for an additional year will benefit Mr. Maynard. The

Committee voted to impose a sanction of a six month suspension, stayed for one year, thereby
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extending the requirements imposed by the decision in # 03-096. Mr. Maynard’s stayed
suspension shall be extended to December 31, 2009. All terms and conditions of the
Committee’s Order dated October 16, 2006, in #03-096, shall apply and be extended accordingly.

Mr. Maynard is assessed all costs associated with the investigation and prosecution of this

matter.
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Maréaret H>Nelson
Chair

Distribution:
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NEW HAMPSHIRE SUPREME COURT

PROFESSIONAL CONDUCT COMMITTEE

Maynard, Steven L.
advs.
Paul R. Deluca

#07-062

STIPULATION AS TO FACTS, RULE VIOLATIONS
AND SANCTION

Respondent, Steven L. Maynard, Esq., and the Attorney Discipline Office,
by and through Disciplinary Counsel, Landya McCafferty, Esq., hereby submit
this Stipulation as to Facts, Rule Violations and Sanction in the above
captioned.case. .

I. Stipulation of Facts

1. Mr.- Maynard is an attorney licensed to practice law in New Hampshire.
Mr. Maynard was admitted to practice in 1979. At all times material to
this proceeding, Mr. Maynard practiced law with the firm of Buchanan,
Maynard & Parodi, PLLC, 40 East Pearl Street, Nashua, New Hampshire
03060-3408.

2. On April 5, 2005, Paul R. DeLuca was stopped in his car by a State

Trooper and arrested for possession of marijuana. Following his arrest,




the State executed a search warrant at Mr. DeLuca’s home in Nashua
and found additional maﬂjuana.

As a result of the arrest and subsequent search of Mr. DeLuca’s home,
the State initiated criminal actions against Mr. DeLuca in both the
Rockingham and Hillsborough Coﬁnty Superior Courts, and the federal

government filed a civil forfeiture action against him in the federal

district court.

The Rockingham County Superior Court case was entitled, State of New

Hampshire v. Paul Deluca, Docket No, 05-S-1915. The charge was for

felony Possession with Intent to Sell approximately five pounds of

marijuana.

The Hillsborough County Superior Court —Scuth case was also for felony
Possession with Intent to Sell charge with the same case name, and

docket number 05-S-1160.

The federal forfeiture case was entitled, United States v. Land and

Building at 3 Radcliffe Drive, Nashua, New Hampshire, Docket No. 05-C-

226-JD,

Mr. DeLuca had retained Mr. Maynard to represent him on other matters
in the past. Mr. DeLuca retained Mr. Maynard to represent him on these
two new criminal cases pending in Rockingham and Hillsborough
counties.

After a suppression hearing and during jury selection, Mr. Maynard was

able to negotiate the felony charge pending in Rockingham County




10.

11.

12.

13.

Superior Court down to a misdemeanor Possession of Controlled Drug
charge for a plea. On Mérch 16, 2006, the State nol pros_sed the felony
and Mr. Deluca pled guilty to the misdemeanor charge for a suspended
jail sentence.

In or ébout May 2006, and following a suppression hearing in the
Hillsborough County matter, the Court (Hampsey, J.) granted the Motion
to Suppress the evidence obtained and the felony charge then pending
against Mr. DeLuca was ultimately nol-prossed.

Mr. Maynard’s representation of Mr. DeLuca in the above two matter
lasted a total of 13 months.

This attorney discipline case deals with the manner in which Mr.
Maynard handled Mr. DeLuca’s legal bills for the two criminal charges.
At the inception of the representation, in April 2005, Mr. DeLuca
retained Mr. Maynard upon Mr. Maynard’s oral representation that the
case would be “expensive” and would likely cost between $15,000.00 and
$20,000.00. Mr. Maynard did not make clear whether he would be
charging an hourly rate, or some sort of flat fee. Rather, Mr. Maynard
simply gave Mr. DeLuca a range within which he expected the ultimate
fee would fall. Mr. Maynard’s intake information in Mr. DeLuca’s file
indicated that he would be charging Mr. Delluca on an hourly basis.

In a letter to Mr. DeLuca dated April 13, 2005, Mr. Maynard wrote:

Dear Paul:

I filed an appearance in your case and have requested
discovery. I left a message for the Trooper to call me. I hope




14.

15.

16.

17.

you understand that your case is a serious one and there are
potentially extremely serious penalties involved. It is not
going to be resolved in the district court; it will ultimately
end up in the Superior Court in either Strafford County,
Rockingham County and/or Hillsborough County.

[ am prepared to represent you and do the best we can to
avoid a conviction and/or serious penalty. However, the
case is going to be expensive. I estimate legal fees in the ball
park of $15,000 to $20,000. I would ask that'you get us a
retainer at the earliest possible time in the amount of $7,500

and we will work from there.

If you have any questions please call me.
Other than the April 13, 2005, letter, Mr. Maynard did not reduce any
agreement concerning fees to writing until the April 24, 2007,
correspondence, as explained below in more detail.
From April 2005,7 through May 2006, Mr. DeLuca received periodic
requests from Mr. Maynard to replenish his retainer; Mr. DelLuca
complied with those requests.
Upon receipt, Mr. DeLuca’s payments would be placed into Mr.

Maynard’s law firm trust account.

Periodically, Mr. Maynard would authorize the transfer of Mr. DeLuca’s
monies out of the firm’s trust .account and into the firm’s operating
account. Mr. Maynard made these authorizations on an almost monthly
basis during the representation. Mr. Maynard estimated the
disbursement amount based on the work he had completed for Mr.
Deluca during the preceding month or months. The disbursements of
Mr. DeLuca’s money out of the trust fund and into the operating account

were generally in amounts of $500.00 or $750.00.




18.

19.

20.

21.

22.

By way of example, between June and October 2005, Mr. Maynard
disbursed from the trust account to the operating account the following

amounts of Mr. Del.uca’s retainer monies:

June 1, 2005 - $500.00
July 15, 2005 $750.00
August 15, 2005 $500.00

September 12, 2005 $500.00
September 20, 2005 $500.00
October 11, 2005 $750.00
With the exception of Mr. Maynard’s April 24, 2007, correspondence (as

explained in more detail below}, at no time during the representation did
Mr. Maynard send Mr. DeLuca an itemized bill, or anything in writing
that accounted for the monies that Mf. Maynard withdrew.

With the exception of notes and other file materials that Mr. Maynard
produced while representing Mr. Deluca, at no time during his

representation of Mr. Deluca~did Mr. Maynard keep contemporaneous

records of the time he spent working on Mr. DeLuca’s cases.

Mr. Maynard based his authorization to transfer specific amounts of Mr.

f"/

DelLuca’s money from the firm’s trust account to the firm’s operating
account on his own estimation of what he deemed was a “reasonable”
amount of fees for past work done on the basis of $250.00 per hour on
Mr. DeLuca’s case.

On or about May 25, 2006, Mr. Maynard submitted an invoice to Mr. -

DeLuca. The total amount billed was $18,950.00 (including $150.00 in

costs).




23.

24.

25.

The May72_5 invoice reflected that Mr. DeLuca had paid a total of
$14,000.00 to date, and owed $4,950.00. As it turned out, a
bookkeeping error rendered the invoice inaccurate. Mr. DeLuca had
made a total of $15,001.50 in payments to Mr. Maynard. Upon discovery
of the bookkeeping error, Mr. Maynard’s law firm corrected the invoice.

In a letter to Mr. Maynard dated March 21, 2007, Mr. DeLuca wrote:

- Dear Attorney Maynard:

On numerous occasions I have contacted your office and
spoken with Betty and have left messages about getting an
itemized billing statement for your services rendered to me
from the inception through the end. As of this date, I have
yet to receive any such documentation from your office. The
only thing I have received was a bill indicating that I owe you
more money. 1 would like an itemized statement of your time
billed against the retainer and subsequent payments I made
to your firm, including a listing of all payments I made to
your firm. . ..

Mr. Maynard dispﬁtes Mr. Deluca’s description of having had
“numerous” conversations with his office about getting an itemized bill.
Mr. Maynard étates that his records reveal that, prior to Mr. Deluca’s
March 21, 2007, letter, Mr. Del.uca had telephoned Mr. Maynard’s office
on only two occasions and on one of those occasions spoke with Betty,
Mr. Maynard’s secretary.

Following his receipt of Mr. DeLuca’s March 21,_ 2007 , letter, Mr.
Maynard utilized his calendar, notes, pleadings, and other file materials
to reconstruct and esti_mate the time spent on legal work he performed

for Mr. Deluca and thereby prepare something akin to an “itemized”

.




statement of the time Mr. Maynard billled against Mr. Del.uca’s retainer
payments, as requested in Mr. DeLuca’s March 21 letter.

26. On or about April 24, 2007, Mr. Maynard sent the following cover letter
with What Mr. Maynard referfed to as the “breakdown of the time spent”
on Mr. DeLuca’s twé cases:

Dear Paul:

As you have requested, enclosed is a breakdown of the time
spent on your criminal cases in Rockingham County
Superior Court and Hillsborough County Superior Court -
South. The breakdown does not reflect all the telephone
conferences and meetings with you, telephone conferences
with prosecutors and meetings. However, I think the
breakdown reasonably reflects a conservative statement of
time spent on your cases. . . .

I have once again attached a breakdown on payments
received from you indicating that you made total payments
of $14,000. You did make one additional payment of $500
in October 2006 which makes a current balance due of

$4 450.

As you know, I had agreed to represent you in the felony
drug cases that had been filed in two courts - in
Rockingham County initially in Hampton District Court then
in the Superior Court and in Hillsborough County in the
Superior Court Scouth for the search of your home and
seizure of drugs. Our agreement was that you would pay me
a $5,000 retainer against time to be billed at $250 per hour.
I made a good faith estimate at the outset that the cases
would probably cost between $15,000 and $25,000 to

defend.

I believe this satisfies all of your requests. If you have any
further questions please feel free to contact me.

Mr. Maynard’s “breakdown of time spent” is divided into two sections,

W]
=]

one for the Hillshorough County Superior Court case and the other for

the Rockingham County Superior Court case. Only the portion relating




28.

29,

II.

30.

31.

32.

to the Rockingham Co’unty Superior Court case contains dates for the
entries. The document contains two columns: the left-hand column lists
a description of the work performed and the right-hand column lists the
“time spent.”

Mr. Maynard states that he utilized his calendar, notes, pleadings and
other file materials to create the entries in the left-hand column, and that
he estimated the time spent for each entry.

Mr. Maynard’s “breakdown of time spent” included the following total

calculation: “85.4 hours @ $250/hr. = $21,350.00.”

Stipulation as to Rules Violated

Rule 1.15(a): Failure to Safeguard Client Money

The parties have agreed to dismiss the Rule 1.15(a) charge as part of the
negortialted resolution. While Mr. Maynard concedes that he failed to
keep formal, contemporaneous records of the time he spent on Mr.
Deluca’s case, it is also true that Mr. Maynard appears to have
underestimated his actual time so that Mr. DeLuca received a financial
benefit. As a result of Mr. Maynard’s failures to communicate with Mr.
DeLuca about his manner of billing, a Rule 1.4(a) charge is appropriate.

Rule 1.4{a): Failure to Properly Communicate

~Factual findings set forth above are incorporated by reference.

Mr. Maynard owed Mr. DeLuca an obligation to keep Mr. DeLuca
reasonably informed about the status of his case, including the method

and manner in which he accounted for his time and charged a fee.




33,

34.

35.

36.

37.

38.

39.

Mr. Maynard should have kept contempbraneous time records of his
legal work on the case in order to respond to inquiries from the client

about the status of his bill.

Mr. Maynard did not keep contemporary time records of his work on Mr,
Deluca’s cases.

Mr. Maynard placed Mr. DeLuca’s retaiher funds into the firm’s trust
account, but When he removed funds from the trust account as “earned”
fees, Mr. Maynard did so without written disclosure to the client about
the amount withdrawn and the basis of the withdrawal.

Mr. Maynard removed Mr. Deluca’s money from the firm’s trust account
on an estimated basis as to how many hours he had worked for Mr.
DeLuca during the relevant time-frame.

Mr., Maynard’s conduct as described above constitutes a failure to keep
Mr. Deluca reasonably informed of the status of his fees.

~—

If proven by clear and convincing evidence, Mr. Maynard’s conduct would
constitute a violation of N.H. R. Prof. Conduct 1.4(a).

Rule 8.4{a): General Rule

Because there exists clear and convincing evidence that Mr. Maynard
violated the above rules, there is necessarily clear and convincing

evidence of a violation of N.H. R. Prof. Conduct 8.4{a}.




III. Stipulation as to Sanction

40.

41.

42.

44,

In a prior case entitled, “Maynard, Steven L. advs. James A Pierce, #03-
096,” the Committee imposed a six-month suspension on Mr. Mayhard,
but stayed the suspension for two years contingent on Mr. Maynard’s
compﬁance'ﬁvith the detailed terms and conditions of the parties’
stipulation. The Committee’s Order in that case took effect on' November
10, 2006. See Exhibit 1 (copy of Committee’s Order in #03-096, dated
October 30, 2006).

The material events underlying the instant case pre-date the #03-096
suspension.

The parties agree that Mr. Maynard’s failures to communicate in the
instant case are serious. The parties also agree, however, that Mr.
DeLuca was not harmed financially by Mr. Maynard’s inadequate
accounting and failures to communicate, and may well have been under-
charged as a result of Mr. Maynard’s failure to properly record his time.
In light of the fact that Mr. Maynard’s misconduct in the instant case
pre-dated the sanction in #03-096, the parties propose that the
Committee issue a sanction in the instant case that would extend the
time-period of Mr. Maynard’s stay in 4 03-096, to Decembef 31, 2009.
Since the effective date of the prior Order, Disciplinary Counsel has been
in regular contact with Robert M. Parodi, Esqg. (Mr. Maynard’s monitor
pursuant to #03-096}. Since Mr. Parodi began monitoring Mr. Maynard’s

law practice, there have been no negative reports from clients nor any

10




45.

46.

47.

48.

49.

Iv.

50.

grievances filed with the Attorney Discipline Office. Mr. Parodi keeps in’
regular contact with Disciplinary Counsel; Disciplinary Counsel believes
that Mr. Parodi’s supervision has been both effective and constructive.
An extension to D_ecemb‘er 31, 2009, of the time period of the stay in #03-
096, accords proper weight to the nature of Mr. Maynard’s misconduct in
the instant case and would serve the goals of attorney discipline in New
Hampshire.

Disciplinary Counsel has consulted with Mr. DelLuca about the terms of
the proposed sanction; Mr. Deluica is in agreement with the sanction.
Mr. Maynard has waived the ability to challenge in the future any alleged
procedural defects in this proposed sanction. See Exhibit 2.

Mr. Maynard agrees to extend the stay in # 03-096, acknowledging that
the stay in that case terminéted on November 10, 2008.

A proposed order is attached as Exhibit 3.

~

Stipulation as to Costs

Mr. Maynard agrees to pay the expenses incurred by the Professional
Conduct Committee in the investigation and prosecution of this matter,
as well as in connection with any process required to implement and

enforce the conditions of this stipulation.

11




V. Effect of Stipulation

51. Mr. Mayﬁard understands that by signing this Stipulation, he is hereby
bound to the facts as stipulated. In the event that the Professional
Conduct Committee does not agree with the Stipulation as to Rule
Violations and Sanction, Mr. Maynard is nonetheless hereafter bound to

the facts and rule violations as stipulated.

Respectfully submitted,

Dated: ¢ /'Z/(Q , 2008 # M

Steven L. Maynard Esquire

Dated: _{* / / , 2008 By
/ ' Larfdlya B XloCafferty
¥

Discipli Counsel
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EXHIBIT

l

New Hampshire Supreme Court

Professional Conduct Commitiee
Gerald A. Daley*

Margaret H. Nelson, Chair 4 Park Street, Suite 304
Benette Pirzimenti, Vice Chair Concord, Wew Hampshire 03301 Richard H. Darling*
Toni M. Gray,* Vice Chair 603-224-5828 nliax 228-9511 Gretchen Rule Hametl
Ellen I, Arnold James R Martin
David N. Cole David N. Page*
Thomas P. Connair * non attorney member
Holly B. Fazzino, Admin Coordinator

Alan ¥ Cronheim

(REISSUED TO CLARIFY PARAGRAPH REFERENCES AND
AFFIRMING LANGUAGE IN STIPULATED AGREEMENT)

Muaynard, Steven L. advs. James A. Pierce # 03-096

Six Month Suspension, Stayed for Two Years
Contingent on Compliance with Terms and Conditions of Stipulated Agreement

On October 17, 2006, the Professional Conduct Committee heard oral argument in the
above-referenced matter. Members present were Alan J. Cronheim, Acting Chaiy, Ellen L. Arnold,

David N. Cole, Thomas P. Connair, Gerald A. Daley, Reporter, Richard H. Darling, Gretchen Rule

Hamel and James R. Martin. Margaret H. Nelson and Benette Pizzimenti were recused. David N.
Page and Toni M. Gray were absent. Landya B. McCafterty, Disciplinary Counsel, appeared for the
Attorney Discipline Office. David A. Garfunkel, Esquire, appeared on behalf of the Respondent.

Mr. Maynard was also present.

Motions and Memoranda, the Professional Conduct Committee makes factual findings and rulings

as detailed below:

FACTUAL FINDINGS
I'he parties entered into a Stipulation of Facts and Rules Violated. On October 17, 2006, the

Professional Conduct Committee, upon consideration and review of the Stipulation, determined that

the record supports the following findings of fact by clear and convincing evidence:

1. Mr, Maynard 1s an atforney licensed to practice law in New Hampshire... Mr:.. Maynard was

admitted to practice in 1979. At all times material to this proceeding, Mr. Maynard operated
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his law office as Jordan, Maynard & Parodi, PLLC, 40 East Pear! Street, Nashua, New
Hampshire, 03060-3408.

On April 8, 2002, James A, Pierce filed a pro se civil rights complaint in the United States
District Court for the District of New Hampshire (“federal district court’ ") alleging, inter alia,

medical malpractice against a number of employees at the Rockingham County House of

Corrections (“RCHC”). The action was entitled James A. Pierce v, (ene Charron,

Superintendent, RCHC, et al. (docket #02-CV-164). [Doc. #1} At all times relevant to these

proceedings, Mr. Pierce was incarcerated at the New Hampshire State Prison or at one of the

county jails. .
In an Order dated August 1, 2002, the federal district court granted Magistrate Judge James
R. Muirhead’s Report and Recommendation that Mr. Pierce’s claims of medical negligence
survived initial scrutiny and should be served on the defendants.

On August 2, 2602, Mr. Maynard filed an Appearance in that case on behalf of Mr. Pierce.

On or about August 20, 2002, Mr. Maynard received a sct of interrogatories propounded of

Mr. Pierce by one or more of the defendants.

Mr. Maynard forwarded the set of intetrogatories to Mr. Pierce and, in or about September,
2002, Mr. Pierce forwarded to Mr. Maynard his hand-written answers to the interrogatories.
During the Fall of 2002, Mr. Maynard reviewed Mr. Pierce’s relevant medical records.

At some point in the late Fall, 2002, after receiving Mr, Pierce’s draft answers to the

-Interrogatories and after reviewing the medical records, Mr. Maynard states that he became

concerned about the strength of Mr. Pierce’s lawsuit and, more specifically, about the

credibility of Mr. Pierce’s version of events.
Mr. Maynard did not prepare final answers to the August 20, 2002, interrogatories for Mr.

Pierce’s review or tender any discovery materials to defendants’ counsel.

Meanwhile, throughout the Fall, 2002, the defendants propounded numerous additional
discovery requests, including additional interrogatories and requests for medical records. Mr.
Mayriérd did not respond to any of these requests, other than providing one defense attorney

with medical releases, nor did he forward copies of these requests to Mr. Pierce.

Page 2 of 12




11

13.

14.

16.

17.

At some point in the late Fall, 2002, Mr. Maynard visited Mr. Pierce at the prison and
communicated his concerns about Mr. Pierce’s credibility and the overall weakness of Mr.
Pierce’s claim. This meeting is hereinafter referred to as “the Fall, 2002, meeting.”

During the Fall, 2002, 'meet‘ing, Mr. Maynard states that he explained to Mr. Pierce that, in
view of his assessment of the case and Mr. Piérce’s credibility, he was disinclined to take
any further action in the case on Mr. Pierce’s behalf. Mr. Mayﬁard states that he told Mr.
Pierce that he would not 1'espénd to defendants’ discovery requests out of concern that, if he

assisted Mr. Pierce in this manner, Mr, Maynard would be committing a fraud on the Coust,

Mr. Maynard states that he explained that the case would likely be dismissed for failure to
respond to discovery requests or on the grmmds that Mr. Pierce had failed to exhaust his
administrative remedies at the RCHC before filing his lawsuit.

Mr. Maynard states that he advised Mr. Pierce during the Fall, 2002, meeting to seek a new
lawyer. Mr. Maynard explained that he would file a withdrawal from the case only after Mr.
Pierce had secured a new lawyer. In the meantime, Mr. Maynard would not, as he explained
to Mr Pierce, take any actions either to harm or to help his case.

Mr. Maynard did not explain to Mr. Pierce that one option avaitable to him was for Mr.
Maynard to withdraw from the case so that Mr. Pierce could represent himself on a pro se
basis until he could secure new counsel.

One practical effect of Mr. Maynard’s withdrawal (if the conrt permitted withdrawal) and
Mr. Pierce’s appearance pro se would have been that the defendants and the federal district
court would have then forwarded pleadings and other mail directly to Mr. Pierce.

M. Pierce did not agree with Mr. Maynard’s assessment of the case. Their conversation

during the Fall, 2002, meeting was heated, as Mr. Pierce was not satisfied with Mr.

Maynard’s decision.
On December 5, 2002, several defendants filed a motion to dismiss Mr. Pierce’s lawsuit on

grounds that Mr. Pierce had failed to exhaust his administrative remedies. Thereafier, the
remaining defendants filed motions to dismiss on the same grounds. {These motions are

hereinafter referred to collectively as the “motions to dismiss.™)

Page 3 of 12
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19,

20.

[\
~l

29.

Mr. Maynard did not respond to these moﬁons to dismiss; nor did he forward copies of the
motions to dismiss to Mr. Pierce or otherwise communicate with Mr. Pierce about them.

On December 10, 2002, one of the defendants filed the first of a series of defense motions to
compel and for sanctions as a result of M. Pierce’s failure to comply with discovery requests.
Similar defense motions o éempei were filed on December 31, 2002, and April 15, 2003,
{These motions are hereinafter referred to collectively as the “motions to compel )

Mr. Maynard did not respond fo the motions to compel; nor did he forward copies of the
motions o compel to Mr., Plerce or otherwise communicate with Mr. Pierce about ther,

On May 14, 2003, Hontorable Steven J. McAuliffe granted the motions to dismiss Mr.
Pierce’s lawsuit for failure to exhaust administrati‘ve remedies. As a result of his Order
granting the motions to dismiss, Judge McAuliffe dismissed the motions to compel on
mooiness grounds.

Mr.rMaynard did not forward a copy of Judge McAuliffe’s May 14 Orders to Mr. Pierée or
otherwise communicate with Mr. Pierce about the Orders.

Judgment in favor of the defendants was entered on May 15, 2003.

Mr. Maynard did not forward a copy of the May 15 judgment to Mr. Pierce or otherwise

commumicate with Mr. Pierce about the judgment

From the time of their meeting at the prison in the late Fall, of 2002 through early July of

2003, Mr. Maynard did not communicate with M. Pierce.

On July 2, 2003, in response to a request from Mr. Pierce, Mr. Maynard visited Mr. Pierce, who
was at that fime incarcerated at the Hillsborough County House of Corrections (“HCHOC?).
During the July 2, 2003, visit, in response to a question from Mr. Pierce ébout the status of
his lawsuit, Mr. Maynard informed M. Pierce that his federal lawsuit had been dismissed.
On or about September 20, 2003, Mr. Pierce filed in federal district cowrt a pro se request to
reopen his federal lawsuit, Mr. Pierce had learned of this entry of judgment sometime before
Tune 30, 2003, after writing to the Clerk of the district court. Mr. Pierce argued that faimess
required the reopening of his federal lawsuit as he had never received any notice or other

communication from his attorney about either the pending discovery deadlines or the
motions to dismiss. '
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By Order dated October 7, 2003, Judge McAuliffe denied Mr. Pierce’s request but noted that

30.
his prior dismissal of Mr. Pierce's case was "without prejudice . .. plaintifi remains free to
exhaust available remedies (and must do so) before pursuing his claims in this court.”

31, Mr Pierce filed a pro se notice of appeal of Judge McAuliffe’s October 7 Order but
neglected to take any further action with respect fhereto, and the First Circuit Court of
Appeals dismissed the appeal for lack of pz‘qsecution,

RULINGS OF LAW

The parties had entered into a Stipulation of facts and rules violated. On October 17, 2006,

the Professional Conduct Committee, upon consideration and review of the Stipulation, determined

that the record supports the following rulings of law by clear and convincing evidence:

33.

Rule 1.4{a)-(¢}: Communication

As explained in more detail above, Mr. Maynard failed to communicate in that he did not

timely communicate with Mr. Pierce about the existence of various discovery requests and
motions to dismiss; he did not timely communicate with Mz. Pierce about the dismissal of
his case; and he did not inform Mr. Plerce that he could withdraw from the case. In so doing,

Mr. Maynard failed to keep Mr. Pierce reasonably informed about the status of his case and
also failed to explain to Mr. Pierce the legal and practical aspects of Mr. Pierce’s case to the
extent that such explanaﬁon was reasonably necessary to permit Mr. Pierce to make

informed decisions about his case.

Mr. Mavnard’s failure of communication as described above constitutes clear and

convincing evidence of a violation of N.H. R. Prof. Conduct 1 4(a)-(c).

Rule 1.16{a)1): Withdrawal

As of the date of the Fall, 2002, meeting, Mr. Maynard states that he did not believe Mr.

Pierce’s version of events and was not comfortable forwarding to the defendants Mr.

Pierce’s answers to interrogatories and other discovery (including Mr. Pierce’s medical

‘records) out of concern that, if he assisted Mr. Pierce in this manner, Mr. Maynard would be

comuritting a fraud on the Court.
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33, Further, as of the date of the Fall, 2002, meeting, Mr. Maynard states that he expléined to

Mr. Pierce that he would not take firther action on Mr. Pierce’s case and the case would

likely be dismissed on that basis or on grounds of Mr. Pierce’s failure to exhaust
administrative remedies. As of that date, Mr. Maynard was also aware that he had not yet

T esponded to legally proper defense requests for dlscovery, including requests for Mr.

Pierce’s answers to interrogatories.
36.  Because at the time of the Fall, 2002, meeting Mr. Maynard’s continued representation of

Mr. Pierce would result in a violation of the rules of professional conduct (i.e., Rule 3.4(d)),

Mr. Maynard was required to withdraw from representation at that time.

37. Mr. Maynard’s conduct in this regard constitutes clear and convineing evidence of'a

violation of N.H. R. Prof. Conduct 1.16{a)(1).

Rule 8.4{a): (eneral Rule

Because there exists clear and convincing evidence of violation of the aforementioned Rules,
' on of Rule 8.4(a).

38.
there ig necessarily clear and convincing evidence of a violati

ANALYSIS
An aggravating factor in this case is the Respondent’s history, which includes several

complaints to the Attorney Discipline Office, resulting in a reprimand, public censures, and

warnings. Aiso to be considered, however, are the mitigating factors of the Respondent’s remorse

resulted in no fraud, deceit, or personal gain. Given the Respondent’s

I_J

ction

and the fact that his ¢ 1S

recurring complaints, a straightforward suspension might be an appropriate sanction. Conversely,
stayed suspension with a tightly controlled system of monitoring by a committed mentor could

betier serve both the public and the Respondent by recognizing the seriousness of the violations, yet

providing for remediation.

SANCTION
The parties, in their Stipulation, agreed on a sanction which would include a six month

suspension stayed for two years under a series of terms and conditions designed to closely monitor

Page 6 of 12




Mr, Maynard’s practice of law. The Professional Conduct Committee recognized that the violations

of rules by Mr. Maynard were part of a pattern and that suspension was an appropriate sanction in

this case. The Committee also recognized that the public would be protected, public confidence in

the Bar would be maintained, the integrity of the legal profession would be preserved, and similar

future conduct would be prevented by the terms and conditions of the creative sanction stipulated by

the parties. The Committee further took nofe of the level of interest and commitment shown by M.

Maynard’s law firm in agreeing to monitor and supervise Mr. Maynard’s practiée., Accordingly, the

Commuttee concluded that the appropriate discipline in this matter is a six month suspension to be

stayed for two years contingent on compliance with the following stipulated terms and conditions:

1. Mzr. Maynard agrees to comply with the terms of this Stipulation, including the

monitoring of his practice of law, as described herein.

(a)

(b)

(e)

Robert M. Parodi, Esq., the managing partner of Jordan, Maynard and
Parodi (Mr. Maynard’s law firm) and a signatory to this agreement,
agrees to monitor Mr. Maynard’s compliance with the terms and
conditions of this Stipulation and also agrees to report to Disciplinary
Counsel regarding Mr. Maynard’s compliance as provided in sub-
paragraph {m) below.!

Jordan, Maynard and Parodi (Mr. Maynard's law office) will assign a
fulitime secretary to provide Mr. Maynard with secretarial support.
(Curzently, the secretary supporting Mr. Maynard works only four

days a week). The secretary assigned to support Mr. Maynard may
also support other attorneys in the office, depending upon workload

and availability.
All prospective civil cases will be screened by Robert Parodi, Esq.

who will decide whether the firm will undertake representation. M.

Maynard will not have authority to make that determination. M.

| When Mr. Parodi is upavailable because of vacations, trial schedule or other professionai or personal reasons, Aléxaoder $ Buchanan, Fsq. will

assume My Parodi's responsibilities
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{d)

(e)

()

(8)

(hy

Maynard, however, may provide representation in civil cases that have
been screened and accepted by M. Parodi.

M. Parodi will meet with Mr. Maynard on a weekly basis to
review/discuss Mr. Maynard's civil cases.

Diarying and docketing for all persénal injury cases will be performed
by a secretary/paralegal with personal injury litigation experience.
That paralegal will report to and be supervised by Mr. Parodi.

All incoming calls for Mr. Maynard will be routed first to the

secretary assigned to support Mr. Maynard (or her designated
substitute} who will log in the calls by caller name, date and time. If
Mr. Maynard is not available, the caller will be asked if he/she prefers
to leave a message with the secretary or to be put into Mr. Maynard's
voicemail. If the caller selects voicemail, Mr. Maynard's secretary will
make a notation to that effect on the log. If the caller elects to leave a
message, a copy of that message will be attached to the log,

All incoming client correspondence to Mr. Maynard (whether by mail
or fax} will be logged in by the paralegal responsible for personal

injury cases (if the comrespondence relates to a personal fnjury file for
which the paralegal is responsible} or by Mr. Maynard's secretary (or
her designated substitute) by client name with appropriate file
references. Ihe log entries will include the name of the client, the date
of'the correspondence, and a brief description of the contents of the

correspondence.
On a weekly basis, Mr. Parodi will review the mail and telephone

logs:
(i) If any of the logged-in individuals do not appear in the firm's

active case files, Mr. Parodi will inquire further about the

identity of the caller and the reason for the call and will follow
up with Mr. Maynard. If Mr. Parodi determines that a further
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(m)

response to the caller is appropriate, he will discuss the matter

with Mr. Maynard and Mz, Parodi will be copied on any

response Mr. Maynard serids to the individual.

(iiy  If'the logged-in individuals do appear in the firm's active case
files, Mr. Parodi will defermine if a further response to the
client is appropriate. If he determines that a further response is
appropriate, he will discuss the matter with Mr. Maynard and
will be copied on any response Mr. Maynard sends to the
individual.

Mr. Maynard will continue to have independent responsibility for

deciding whether to undertake representation in criminal cases.

However, the mail and call logs described above will be kept for all of

his cases, including the criminal cases.

With respect to Mr. Maynard's cases, all orders received from the
court, all pleadings filed by opposing counsel, all discovery requests,
and all pleadings filed by Mr, Maynard will be copied and provided to
Mr. Maynard's clients Mr. Maynard's secretary will be informed of
this policy and Mr. Parodi will confer with her on a weekly basis to
ensure that this procedure is being followed.

The fiimn's engagement/fee letter for criminal cases will be modified to
make clear that representation in such cases does not include
representation in any other case, including any civil cases that may be
related in any way to the criminal case,

Mr. Maynard will provide an engagement/fee letter to every client
who retains his services which will include a description of the fee
arrangement (howly with rate, contingent, flat fes, etc.).

Mr, Parodi will repott to the Attorney Discipline Office on 2 monthly
basis whether there are issues or concerns regarding Mr. Maynard's

diligence and/or commmunication with his clients in accordance with

- ~ oA
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the terms of the Stipulation.
If Mr. Parodi reports issues or concerns in accordance with paragraph 1(m),
Diseiplinary Counsel shall review that report and shall determine whether, in her
opinion, the reported event is a material violation of the terms of this Stipulation. In
making that deteimina‘iion, Disciplinary Counsel may conduct such further

investigation, if any, that she deems appropriate. Mr, Maynard shall have the right to

provide Disciplinary Counsel with any additional information regarding the reported

event, If Disciplinary Counsel concludes that, in her opinion, the reported event is a
material violation, she may file a motion with the Professional Conduct Committee

requesting that the Committee impose the stayed six month suspension. Mr. Maynard
shall have the right to respond in writing to Disciplinary Counsel's motion, to request
an evidentiary hearing thereon, and to request oral argument before the Committee.

The Committee shall rule upon any request for an evidentiary hearing and for oral

argument. Following an evidentiary hearing {if requested), or the denial of a request

for such hearing, the Committee shall determine whether the motion requesting

imposition of the six month suspension should be granted or denied. Unless waived,

oral arguments will be conducted to allow Disciplinary Counsel and Mr. Maynard ten
(16) minutes to address the issue of imposition of the stayed suspension. fThe
Commrittee's decision shall be final. Disciplinary Coxins;el shall have the burden of
proof by a preponderance of the evidence to establish that imposition of the stayed
suspension 18 warranted.

In any proceeding under paragraph 2 of this Stipulation to impose the stayed six
month suspension based upon information reported by Mr. Parodi, the burden of

proof that Disciplinary Counsel must meet is as follows: Disciplinary Counsel must

establish by a preponderance of the evidence that Mr. Maynard's reported conduct is
either a material breach of the terms of the Stipulation or constitutes a viclation of

the N .H. Rules of Professional Conduct.
If the Attorney Discipline Office receives a complaint against Mr. Maynard that

arises out of events that predate adoption of this Stipulation by the Professional
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Conduct Committee, that complaint will be processed in the erdinary course of
business. Any finding of a viclation of the Rules of Professional Conduct that may:
result from that complaint will not be a basis for imposition of the six month
suspension in this case. |

Ii'the Attorney Discipline Office receives a complaint against Mr. Maynard during
the period of'the two year stay that atises out of events that post date adoption of this
Stipulation by the Professional Conduct Committee and are within the petiod of the
{wo yeaf stay, that complaint will be processed by the Attorney Discipline Office on
an expedited basis. Any final adjudication of a violation of the Rules of Professional
Con-duct that may result from that complaint may provide a basis for a request by
Disciplinary Counse! that the Piofessional Conduct Commitiee impose the stayed six
month suspension in this case. If Disciplinary Counsel makes such a request, Mr.
Maynard shall be entitled to an evidentiary hearing and review by the Professional
Conduct Committee. '

At the conclusion of the two year period described herein, the six month suspension
shall be permaneﬁtly stayed provided that there are no complaints or motions
pending pursuant to paragraphs 2 or 5 of this Stipulation. If such complainis ox
motions are filed during the two year period, they can provide a basis for seeking
imposition of the Stayed six month suspension even if the proceedings on such
complainis o1 motions are concluded after the expiration of the two year petiod of the
stay. Any request for imposition of the stayed suspension that is based upon a
complaint under paragraph 5 hereof must be initiated within 30 days of firal
disposition of that complaint.

In any proceeding to impose the six month stayed suspension, if the Professional
Conduct Committee finds that a basis for imposition of the stayed suspension has
been proven in accordance with the applicable provisions of this Stipulation, it shall
have the discretion to impose a suspension of less than six months if it finds that
such lesser suspension is appropriate under the facts presented

[T'the law firm of Jordan, Parodi and Maynaird should dissolve, o1 if M1, Maynard or
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Mr. Parodi should separate from the firm, Disciplinary Counsef shall be notified
immediately. This Stipulation shall be renegotiated within 60 days of such event and
shall thereafter be presented to the Professional Conduct Committee for its review. If
the new Stipulation is rejected by the Comumittee, the Committee shall specify those

provisions of the Stipulation that are not acceptable and Mr. Maynard shall be given

30 days to cure.

The Committee also accepts the Respondent’s stipulated assent to pay costs incurred in the

investigation and prosecution of this matter.

CONCLUSION
For all of the above reasons, the Professional Conduct Committee hereby orders that Steven

L. Maynard be suspended for six months, suspension to be stayed for two years contingent on

compliance with the stipulated agreement above, for violating N.H. R. Prof. Conduct Rule 1.3(a)

and 1.3(b)(2): Diligence, Rule 1.4 (a)-(c): Communication, Rule 1.16(a)(1): Withdrawal, Rule

3.4(d): Fairness to Opposing Party and Counsel, and Rule 8.4{a): Misconduet. This order shall take
effect on November 10, 2006. /- Z, ( X :
October 30, 2006 //(—/‘v’vv ™ A S NA e
~Alan J. Cronheim
Acting Chair

[y

c.c.  Landya B. McCafferty, Disciplinary Counse
David A. Garfunkel, Esquire
Robert Parodi, Esquire
File
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